BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
PETER M SM TH,
Petitioner, LUBA No. 90-160

FI NAL OPI NI ON
AND ORDER

VS.

CI TY OF PORTLAND,

N N N N N N N N N

Respondent .

Appeal from City of Portl and.

David R Barrow, Portland, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Byrne & Barrow.

Peter A. Kasting, Portland, filed the response brief
and argued on behal f of respondent.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON,
Referee, participated in the decision.

AFFI RMED 4/ 12/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals an order of the Portland City
Counci |l approving a conditional use permt for a honel ess
shelter for wonen, children and famlies.

FACTS

The subject property consists of 2.3 acres within the
city limts =zoned Low Density Residential (R-2). The
property is developed with a |large nmetal garage and a two-
story structure containing a nedical office on the |ower
| evel and an apartnment on the second |level. The surrounding
land is developed wth single famly and nmultifamly
resi dences.

The applicant, Portland Rescue M ssion, proposes to
place its admnistrative offices in the existing building.
The applicant also proposes to construct two additional
"apartnment type" residential buildings on the property.
Each such residenti al building wll have a capacity
sufficient to house 40 people and will also contain a staff
room counselors' offices, counselors' reception area, and
areas designated for nursery, general [living, laundry,
storage and maintenance activities. In addition, the
applicant proposes to construct a single story nultiple use
building on the property which wll contain Kkitchen
facilities; a large nultipurpose room for dining, chapel,

education and recreation; and a smller classroom for



teaching skills such as child care, hygiene and honemaki ng
to residents of the facility.

The city hearings officer approved the application as a
"Residential/lnstitutional Care Facility" for as nmany as
80 honel ess people. Petitioner appealed the hearings
officer's decision to the city council. The city counci
denied the appeal and approved the application as an
"Institutional Care Facility."” This appeal followed.

FI RST ASSI GNMENT OF ERROR

"The City of Portland failed to conmply with the
applicable | aw. Specifically, the City erred in
concl udi ng t hat t he pr oposed facility met
conditional use criteria stated in the City Code
and was an allowable conditional wuse in an R2
zone."

SECOND ASSI GNMENT OF ERROR

"The City failed to conply with the provisions of
ORS 227.173(2) which require that approval or
denial of a permt shall be based wupon and
acconpanied by a brief statement explaining the
criteria considered relevant, the facts relied
upon when renderi ng t he deci si on, and a
justification for the decision based upon the
criteria and facts set forth."

The Portland City Code (PCC) lists "Residential Care
Facility" (RCF) and "Institutional Care Facility" (I1CF) as
conditional uses in the R-2 zone. PCC 33.12.615 defines an

RCF as foll ows:

"' Resi denti al care facility' means an
establi shnent operated w th 24-hour supervision
for the purpose of and responsibility for
providing [both] care and planned treatnment or
pl anned training to persons who by reason of their



circunstances or condition require such care and
pl anned treatnent or planned training while living
as a single housekeeping unit in a dwelling unit.
(Enphasi s added.)

" * * *x % "

The ternms "care," "planned treatnent” and "planned training

are defined in PCC 33.12.615 as foll ows:

"(a) 'Care' nmeans services such as supervision,
protection, assi stance whi | e bat hi ng,
dressing, groomng or eating, mnmanagenent of
money, transportation, recreation and sinple
training of self-help skills or assistance
with major life activities and the provision
of room and board.

"(b) 'Planned treatnent' neans a systematic and/or
i ndi vi dual i zed program of counsel i ng,
therapy, or other rehabilitative procedures
or activities provided for a group of persons
of simlar or conpatible circunstances or
condi tions.

"(c) "Planned training nmeans a predeterm ned
sequence of systematic i nteractions,
activities or structured |earning situations,
designed to neet such residents' specified
needs in the areas of physical, social,
enmotional, and intellectual growth."

PCC 33.12.427 defines an ICF as foll ows:

""Institutional Care Facility' means an
establ i shnment which provides housing, training, or
care to nore than 15 people who require such
services by reason of their circunstances or
condi tion.

"A facility or institution that is operated for
t he purpose of providing both care and pl anned
treatnment or planned training as defined in [PCC]

33.12.615 i s not an "institutional care
facility.'" (Enphases added.)

For purposes of this appeal, the critical aspect of the



above definitions is that while an RCF may provide both
"care" and "planned treatnent or planned training," as those
terms are defined in PCC 33.12.615, an |ICF may not.

The city determned the proposed facility would not
provide "care" or "planned treatnent," but rather would

provide only "planned training" and, therefore, is an ICF.1

The parties agree the proposed facility wll provi de
"planned training.” The parties' disagreenent in this case
centers on whether the proposed facility will provide "care"

as defined in PCC 33.12.615, as well as "planned training."?2
The parties agree that if the facility will provide "care"
and "planned training," as defined in PCC 33.12.615, it
woul d not qualify as an | CF under PCC 33.12.427.

Petitioner argues the city's findings denpnstrate an
incorrect interpretation of the term "care" as wused in
PCC 33.12.615(a). Petitioner argues that the correct
interpretation of the PCC 33.12.615(a) definition of the

term "care" is that a facility provides "care" if it

lpetitioner also argues the proposed facility is not an RCF because it
will not constitute a "single housekeeping unit." However, we agree with
the city that it did not approve the proposal as an RCF. Accordingly, we
do not consider petitioner's arguments that the proposed facility does not
constitute an RCF.

2Petitioner contends the proposed facility will also provide "planned
treatment.” However, whether the proposed facility will provide planned
treatment in addition to planned training is irrelevant to whether the
facility is an ICF. The relevant inquiry is whether the proposed facility

will provide "care" in addition to planned training and/or planned
treat ment. Consequently, we do not address whether the proposed facility
wi |l provide planned treatnent.
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supplies any of the services listed in that definition.
Petitioner also argues the city's findings that the facility
will not provide "care" fail to conply with the requirenents
of ORS 227.173(2) that approval of a permt be supported by
findings explaining the applicable standards, stating the
facts relied upon, and explaining the justification for the
deci si on.

Petitioner also argues the city's decision that the

proposed facility will not provide "care" is not supported
by substantial evidence in the record. According to
petitioner, the proposed facility wll provide residents

with services such as supervision, protection, managenent of
money, transportation, recreation and training in sinple
self-help skills, as well as the provision of room and
board. According to petitioner, because these are services
listed in the PCC 33.12.615(a) definition of "care," the
evidence in the record establishes the proposed facility
will provide "care."

The ~city argues the term "care" as defined in
PCC 33.12.615(a) in the context of an RCF, relates to the
kind of <care required by individuals wth significant
physical or nental |imtations, necessary to ensure their
heal th and safety. Simlarly, the city contends the phrase
in PCC 33.12.427 "care * * * as defined in [PCC] 33.12.615"
used in the context of an ICF, does not apply to the

incidental services the proposed facility wll provide to




t he otherw se healthy and conpetent honel ess people who wll
reside there.

In Tournier v. City of Portland, 16 O LUBA 546, 558

(1988), we interpreted the term "care" as used in the RCF
and I CF provisions of the PCC In the context of a
challenge to a decision approving a honeless shelter
substantially simlar to the one at issue in this appeal, we

st at ed:

"The city interprets the distinction between
‘care' as defined in the code RCF definition and
as used in the ICF definition as being one of
degree, with RCF-type 'care' being the type of
care required by individuals wth significant
physical or nental limtations, necessary to
ensure their health and safety. We believe the
city's interpretation of the distinction between
RCF and ICF 'care' is consistent with the code's
| anguage and I nt ent and is a correct
interpretation of the code.” (Citations omtted.)

This reasoning is equally applicable to this case. The
PCC uses the term "care" differently in describing the
di stinct functions of an RCF and an |CF. An RCF is an
establi shnment which provides "care" to persons who require
the kinds of services listed in PCC 33.12.615(a), as well as

the provision of room and board. On the other hand, an |ICF
exists for the purpose of providing "housing, training or
care." The definition of |ICF states that a facility
operated for the "purpose of providing" planned training and
"care," as defined in PCC 33.12.615, 1is not an |CF.
Services which rise to the level of "care" as defined in
PCC 33.12.615(a) are ones which are necessary to ensure the
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health and safety of the population to be served because of
sonme physi cal or nental "circunstance or condition."
Consequently, the city's interpretation of the phrase "care
* * * as defined in [PCC] 33.12.615," used in the
PCC 33.12.427 definition of an ICF, as neaning services
necessary to ensure health and safety because of a physical
or nmental inpairnent, is a correct interpretation of the
letter and intent of PCC 33.12.427.

The next question is whether the city's findings are
adequate to explain that the proposed facility wll not
provide "care * * * as defined in [PCC] 33.12.615." The

city's findings state the foll ow ng:

"The facility will serve up to 80 persons in two
residential buildings to be built in two phases.
Each residenti al building wll contain two
dormtory roonms that house six persons each; a
toi |l et/ shower facility for t he dormtory
residents; 10 roonms with a sink and a shared bath;
two conplete two bedroom apartnents; and staff and
common space. A multipurpose building with a
ki tchen and classroomis al so proposed.

"The facility will provide 24-hour supervision and
pl anned training in basic life skills to honel ess
wonen and children in a transitional housing
program Emergency housing will be avail able for
up to seven days for some famlies. The proposed
office space is accessory to the residential care
facility in that it will only serve the staff and
residents on-site.

"k *x * * *

"Based on the applicant's description of the

program it appears that planned training will be
of fered rather than care or treatnent. Thus, both
housing and training wll be provided. The



definition of an institutional care facility says
that it does not include facilities that provide
both care and training. However, housing is
di scussed separately from care. Therefore, a
facility that provides housing and training should
still fit wi thin t he definition of an
institutional care facility. Because care is not
being provided, this facility does not appear to
be an RCF." Record 39-40.

These findings are 1inadequate because they fail to
explain the basis for the city's decision that the proposed
facility wll not provide "care." However, under
ORS 197.835(9)(b), we nust affirmthe chall enged decision if
t he evi dence in t he record "clearly supports” a
determ nation that the proposed shelter will not provide
"care * * * as defined in [PCC] 33.12.615." The city cites
evidence in the record which describes the proposal.
(Record 125-128.) The only service the population to be
served by the proposed facility requires, because of their
condition of being honeless, is housing. The facility is
proposed to be operated for the urpose of providing
housi ng. The services to be provided by the proposed
facility which are also listed under the PCC 33.12.615(a)
definition of "care" (e.g., transportation, training in

self-help skills, and security) are sinply incidental to the

facility's primary purpose of providing housing. Petitioner
cites no particular circunstance or condition inherent in
bei ng honel ess which establishes that honel ess peopl e cannot
arrange for their own transportation, education and

security, and we are not aware of any such circunstance or
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condi tion.

In sum we believe the evidence cited by the city
"clearly supports" a determnation that the proposed
facility wll not provide services to the residents
necessary to ensure their health and safety because of
"significant physical or nental limtations.” The evidence
cited by petitioner does not establish that the services to
be provided to the residents of the proposed facility are
required on account of such residents' physical or nenta
i mpai rments and, therefore, does not underm ne the evidence
cited by the city. Accordingly, the evidence "clearly
supports" a determnation that the proposed facility wll
not provide "care * * * as defined in [PCC] 33.12.615."

Where there is evidence in the record to "clearly

support"™ a decision, there is necessarily "substanti al
evidence" in the record to support the decision as well
Beck v. City of Tillanpok, O LUBA _ (LUBA No. 89-096,

January 8, 1990), slip op 20. Accordingly, petitioner's
evidentiary challenge provides no basis for reversal or
remand of the chall enged deci sion.

The first and second assignnents of error are deni ed.

The city's decision is affirmed.
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