BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

MARYANNE SM TH, DANIEL W SM TH, )
LYMAN R. JONES, LYLA M JONES,
GREG CALLI STER, and VI RG NI A
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Petitioners,

)
)
)
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VS. )
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Respondent, ) AND ORDER
)
and )
)
JAMES Kl TTLESON, )
)
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Appeal from Lane County.

M chael E. Farthing, Eugene, filed the petition for
review and argued on behal f of petitioners. Wth himon the
brief was G eaves, Swearingen, Larsen & Potter

No appearance by respondent.

Lee D. Kersten, Eugene, filed the response brief and
argued on behal f of intervenor-respondent.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON,
Referee, participated in the decision.

REMANDED 05/ 31/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the county hearings
of ficer approving intervenor-respondent's application for
"Verification of Non-Conform ng Use Status for Equi ne/ Bovine
Eventing, Horse Boardi ng and Horse Training."
MOTI ON TO | NTERVENE

James Kittleson noves to intervene on the side of
respondent in this appeal proceeding. Petitioners do not
object to the notion, and it is allowed.
FACTS

The subject property is located on Stallings Lane, a
county road. The City of Coburg Urban G owth Boundary is
1,200 feet southeast of the subject property. The property
consists of approximately 14 acres and is approxi mately one
mle fromthe city limts of the City of Coburg.

| nt ervenor -respondent (i ntervenor) pur chased t he
property in 1972. Prior to 1977 no zoning restrictions
applied to the property. On April 27, 1977, the county
i nposed an Exclusive Farm Use (EFU) zoning designation on
t he subject property which established, anong other things,
t hat commerci al uses in conjunction wth agricultura
activities constituted conditional uses in the zone. On
February 29, 1984, the property was zoned Rural Residential.

This is the third appeal to this Board involving county

deci sions regarding recreational cattle roping activities on



t he subject property. In Kittleson v. Lane County, O

LUBA  (LUBA No. 90-112, Novenber 20, 1990) (Kittleson),
the county denied an application for a conditional use
permt to authorize comercial horseback riding ("jackpot
roping") on the property.? W remanded that decision to the
county for reasons unrelated to the challenged decision in
this case.

In Smth v. Lane County, O LUBA _ (LUBA No. 91-

011, May 7, 1991) (Smth 1), the county's approval of a
conditional use permt to conduct "commercial riding,"
including "jackpot roping" on the subject property, was
appealed to this Board. The parties stipulated to dism ssal
of that appeal.?

On Decenber 10, 1990, the county hearings officer
determ ned that a nonconform ng recreational cattle roping
use had been established on the subject property prior to
the inposition of EFU zoning in 1977. The hearings officer
al so approved certain changes to the nonconform ng use.

Petitioners appealed the hearings officer's Decenmber

lln Kittleson, slip op at 2, we described "jackpot roping" as foll ows:

"Jackpot roping is an equestrian event in which |livestock are
released into a riding arena and participants on horseback
conpete to determne who can rope and tie the released
livestock the quickest. Participants are often charged
entrance fees, and prizes are awarded."

2No party argues that dismissal of the appeal of the county's approva
of the conditional use permt at issue in Smth I, supra, renders any of
the issues presented in this appeal proceedi ng noot.
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10, 1990 decision to the board of conm ssioners. Under a
procedure available in the Lane Code, the hearings officer
elected to reconsider his decision before the appeal was
forwarded to the board of conm ssioners. On Decenber 28
1990, the hearings officer issued a reconsidered decision,
agai n approving the nonconform ng use and certain changes to
the use, but clarifying sone aspects of the Decenber 10,
1990 deci sion. Petitioners appealed both hearings officer
decisions to the board of conmm ssioners. The board of
conm ssioners elected not to hear petitioners' appeal and
allowed the hearings officer decisions to stand. Thi s
appeal foll owed.

The parties do not dispute that under the EFU zoning
i nposed on the property in 1977, the cattle roping practices
and events occurring on the subject property were
"commercial activities in conjunction with agricultural use"
and required a conditional use permt.3 The parties also do
not dispute that such cattle roping activities on the
subj ect property becane nonconformng in 1977. Further, it
is not disputed that sone |level of cattle roping activities
occurred on the subject property from the time intervenor
purchased the subject property through 1977, when a

conditional use permt was first required to conduct such

3We express no position on the parties' agreement that recreational
cattle roping activities on land zoned EFU are properly considered a
"commercial activity in conjunction with agricultural wuse" requiring a
conditional use permt.
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activities.

The primary issue in this appeal is whether at the tine
the disputed cattle roping activities becane nonconform ng
in 1977, the level of operational intensity was as great as
t hat which the chal | enged deci si on approves as a
nonconf orm ng use.

FI RST ASSI GNMENT OF ERROR

"Lane County erred in that the decision of the
Hearings O ficial was not supported by substanti al
evidence in the whole record in the follow ng
particul ars:

"a. There was no substantial evidence presented
by the Applicant that the |level of activities
between 1973 and 1976 was anywhere near the
current |evel of activity.

"b. The Hearings Official failed to require the
Applicant to submt independent docunmentation
or corroboration.

c. The Hearings Oficial failed to address and
consider Petitioners' detailed and docunented
testinony. "

The issue in this assignnent of error is whether there
is substantial evidence in the whole record to support the
heari ngs officer's det erm nations, sunmari zed bel ow,
regarding the extent of the nonconform ng recreational
cattle roping use of the subject property occurring at the
time of the 1977 zone change.

The hearings officer determ ned there was a neasurable
j ackpot roping "season" lasting fromthe second week in June

until the first week in Septenber. Record 126. The



hearings officer determined there were jackpot roping
practices on weekday evenings, involving up to 10
participants. 1d. Further, the hearings officer determ ned
that one day each weekend was devoted to jackpot roping
conpetition lasting wuntil sundown, but that horses and
cattle were not put away, and associated activities were not
concl uded, until 11:00 p.m or later. The hearings officer
found these "normal" weekend conpetitions involved up to 40
participants and spectators.4 1d. Finally, the hearings
of ficer determ ned that one "large" j ackpot ropi ng
conpetition occurred each year that involved up to 100
participants. 1d.

Petitioners <correctly state it is the applicant's
burden to establish the existence of a nonconformng
recreational cattle roping use of the property at the |evel
described in the hearings officer's decisions. Webber v.

Cl ackamas County, 42 Or App 151, 154, 600 P2d 448, rev den

4petitioners contend nost of the people involved in cattle roping
activities, and especially the roping events on the property prior to 1977,
were spectators and not participants, and in fact there were very few
participants even in the largest jackpot roping events. The nunber of
spectators as opposed to participants is an inmportant distinction to
petitioners because it is the recreational cattle roping events thenselves
which they allege cause the greatest amount of wundesirable inpacts from
traffic associated with horse trailers, dust, noise and escaping cattle.

While the challenged order allows a particular nunber of participants
and spectators in each activity category, the order does not distinguish
between the two groups of people in discussing the scope of the
nonconform ng recreational cattle roping use of the property. However, the
chal l enged order is broad enough such that it is reasonable to conclude it
woul d be consistent with the nonconform ng roping use for all or nost of
the people involved in the cattle roping activities to be participants.
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288 Or 81 (1979); J and D Fertilizers v. C ackams County,

O LUBA __ (LUBA No. 90-073, Septenber 20, 1990), slip
op 12, aff'd 105 O App 11 (1990), rev den 311 O 261
(1991). Essentially, petitioners contend the applicant did
not carry his burden.

Petitioners ar gue t he evi dence In t he record
establishes the nature of the cattle roping activities prior
to 1977 involved only a few casual nei ghborhood participants
and spectators who walked or rode their horses to the
subject property, and that even the largest conpetitive
cattle ropi ng events i nvol ved only four to five
parti ci pants. Petitioners argue the applicant failed to
produce adequate evidence to establish the existence of a
nonconform ng cattle roping use at the approved |evels.
Petitioners claim there is no evidence in the record to
support the hearings officer's determnation that "jackpot
ropi ng" occurred on the property involving "around 100
persons during the period between 1972 and April of 1977."
Record 129. Petitioners argue it is unreasonable in view of
the evidence in the whole record, for the hearings officer
to determne the nonconformng cattle roping use of the
subject property consisted of as nmany as 10 people each
weekday participating in cattle roping activities and
related activities wuntil 11:00 p.m (for a total of 50
partici pants during the week). Further, petitioners contend

it is unreasonable for the hearings officer to determ ne the



nonconf or m ng use i nvol ved as many as 40 peopl e
participating in cattle roping events and related activities
one day each weekend until 11:00 p.m Finally, petitioners
argue there is no reliable evidence in the record to support
the hearings officer's determ nation that the applicant had
an annual cattle roping event attracting an average of 100
partici pants.

| nt ervenor-respondent (intervenor) essentially contends
the evidence in the record establishes that 6-40 people were
"in attendance" at ongoing cattle roping events on the
property, and that once each year there was a "big" event in
whi ch an average of 100 people participated, and that this
evi dence supports the hearings officer's determ nations
regardi ng the scope of the nonconform ng use. Record 410
434.

We are required to affirm the county's decision if it
is supported by substantial evidence in the whole record
ORS 197.835(7)(a)(C). To determ ne whether the chall enged
decision is supported by substantial evidence in the whole
record, this Board is required to decide whether "in |ight
of all the evidence in the record, the [county's] decision

was reasonable.” Younger v. City of Portland, 305 O 346,

360, 752 P2d 262 (1988).
We resolve the parties' specific evidentiary argunents

bel ow.



A. Reliance on Applicant's Testinony

Petitioners argue the only evidence to support the
hearings officer's determ nations regarding the nunmber of
participants involved in the cattle roping activities, and
that such activities occurred every day and every weekend
during the "season," is the applicant's. Petitioners also
contend the applicant's evidence 1is vague. Furt her
petitioners contend the applicant's evidence is unreliable
because there is no i ndependent corroboration of it. Citing

Horacek v. Yamhill County, 17 O LUBA 82, 91 (1988)

(Horacek), petitioners contend:

"Unsubstantiated statenents from the applicant or
his friends are not sufficient to satisfy the
requi renent of substantial evidence, especially
when it is contradicted.” Petition for Review 11.

We disagree with petitioners' understanding of the
scope of our decision in Horacek. In Horacek the rel evant
approval standard required the county to determ ne whether a
requested on-site manager's residence for a manager of a
mushroom farm would be "customarily provided at a nushroom
operation the size of [the applicant's]." Horacek, 17 O
LUBA at 91. In Horacek, we determ ned the only evidence of
whet her a manager's dwelling was customarily provided at
ot her simlar mushroom farns was t he applicant's
unsubstanti ated statenent regarding other operations, which
was contradi cted by evidence submtted by the opponents. In

t hose ci rcunst ances, we det er m ned t he applicant's



unsubstanti ated statenents regarding customary practices of
ot her nmushroom farm operati ons was not substantial evidence
to support a conclusion that a dwelling as proposed was
i ndeed "customarily provided" at other simlar nushroom
grow ng operations.

This appeal involves a nuch different question. The
applicant is attenpting to establish the nature and scope of
activities which occurred on his ©property during a
particular period of tine. Evi dence submtted by the
appl i cant regarding activities on his property can
constitute substantial evidence unless the other evidence in
the record so undermnes the applicant's evidence that a

reasonabl e person would not rely upon it. See Seagraves V.

Cl ackamas  County, 17 O  LUBA 1329, 1343 (1989) (if

conflicting evidence underm nes and refutes the applicant's
evidence relied upon by the county to establish conpliance
with a particular approval standard, then the county nust
provi de sone explanation of why the refuted evidence may
continue to be considered "substantial evidence").

B. Application Docunents

I ntervenor cites his application for a nonconformng
use determ nati on and attached witten st at enent
(application docunents), to support the hearings officer's
determnation that <cattle roping activities have been
occurring on the subject property at the levels approved by

the hearings officer. The application docunments describe
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t he nonconform ng use as foll ows:

11

"[The applicant's] primary non-conformng activity
relates to bovi ne/equine eventing. These consi st
of opportunities for invited participants to
practice various bovine/equine conpetitive events
during selected weekends and tinmes during the

sumrer  nont hs. This activity also involves
conpetition in bovi ne/ equi ne events duri ng
sel ected weekends and tines during the sumer
nont hs. M. Kittl eson hel d hi s first

bovi ne/ equi ne event in 1972 when he acquired his
property and has consistently held subsequent
bovi ne/ equi ne events every year since 1972.

"The events are well known anong |ocal riders.
They are primarily a famly affair. Because they
have been occurring since 1972, in sonme instances
t here are three gener ati ons of famlies

participating. * * * Neighborhood children and
adults have participated in the events from from
their inception. * * *"

"During nost events, anywhere from 6 to 40 people

wll be in attendance. Every year [the applicant]
has a 'big" jackpot. The 'big" jackpot is
attended by nore people. The | argest nunber of
people in attendance was in 1977 when there were
156 participants. In 1988 there were 127
participants and in 1989 t here wer e 124
partici pants. The nunmber of participants has
remai ned essentially the sane since the use began
in 1972. * * * many of the participants are
rel at ed. Wth the exception of one or two
persons, all the participants are personally known
to [the applicant]. As the years progressed, sone

fam |ies have beconme bigger and these participants
have replaced those who have noved from the area
or otherw se stopped participating.

", * * * *

"* * * Normal events may have from a half dozen to
two dozen horse trailers and three or four cars.
The nost recent 'big' jackpot had 64 horse
trailers and 32 cars. * * *" Record 433-435.



Petitioners argue the application docunents do not
support the hearings officer's determ nations regarding the
frequency of events, related activities and nunber of
participants in the cattle roping activities. Furt her,
petitioners argue to the extent the application docunents
can reasonably be read as specific regarding the nature of
the use occurring on the property prior to 1977, they are
contradicted by other testinony in the whole record.
According to petitioners, the application docunents do not
constitute substantial evidence to support the hearings
officer's determ nation regarding the scope of intervenor's
nonconf orm ng use.

We exam ne the other evidence cited by intervenor and
petitioners to determ ne whether the statenents contained in
t he application docunents are contradicted, and to determ ne
whet her the chall enged decision is supported by substantial
evidence in the whole record.

C. Ot her Evi dence

1. Cl evel and Letter

Petitioners cite a letter from Mldred Cleveland, a
resident of Stallings Lane for 30 years, which states she
was never aware of, or disturbed by, any roping events, but
that she has recently been disturbed by dust, traffic and

noise from roping events taking place on the subject
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property.> Record 284.
| ntervenor suggests this letter is untruthful and cites
his testinony regarding it:

"Tal kin[g] about that letter. VWen | first went
down * * * they wanted ne to get this conditiona
use permt. I went down to [the author of the
letter] and | asked her if it was botherin[g] her
and it didn't bother her. She had no idea what |

was doin[g] until [one of the petitioners] started
canpaigning the street, * * * then * * * she
c[anme] in with the statenent." I ntervenor's Brief
App 14.

This testinony establishes only that the author of the
letter told the applicant she was not "bothered" by his
activities. The applicant's testinmony does not underni ne
the statenent in the letter that no roping activities
involving a great deal of noise, dust and traffic occurred
on the property prior to 1977. The hearings officer was
entitled to give weight to this letter

2. Smth Letter

Petitioners also cite a witten statenent from Dan
Smith and Maryanne Smith to establish that from 1977 (when
the Smths purchased their home adjacent to the subject
property) to the present, the Ilevel of cattle roping
activity on the subject property changed qualitatively.
Record 114-115. Petitioners argue this evi dence

denonstrates that (1) the current cattle roping activities

SMs. Clevel and apparently did not appear at the hearing.
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on the property include dramatically greater nunbers of
partici pants, (2) many of these participants and their
animals currently arrive at the site by vehicles and horse
trailers, and (3) currently there are nore frequent and
| onger lasting cattle roping activities. 1d.

| ntervenor argues that evidence of events occurring
after the date the subject use becane nonconformng is
irrelevant to determning the nature of the disputed use at
the tinme it becanme nonconform ng.

W agree with intervenor that it is the nature and
extent of the lawful use which existed at the tinme the use
becane nonconformng that is the reference point for
determning the boundaries of perm ssible continued use.

City of Corvallis v. Benton County, 16 O LUBA 488, 497

(1988). However, in this case we believe petitioners'
evi dence regarding events occurring on the property after
1977 is relevant to determning the scope of t he
nonconform ng wuse prior to 1977. I ntervenor's evidence
focuses on showing that the cattle roping activities
occurring on the subject property after 1977 are
substantially identical to those that occurred on the

property  prior to 1977.6 In these circunstances,

6According to intervenor, the only difference between activities prior
to 1977 and present activities are (1) fewer people are now involved in
cattle roping events, (2) there was a dip in attendance at "events" during
a period in the "1980's," and (3) intervenor currently uses timng |ights,
and has constructed a pole lighting arrangenent for the riding arena.

14



petitioners' evidence regarding how the intensity of the
events occurring on the property increased after the tine
the use becane nonconformng, is relevant to determ ning
what the intensity of the cattle roping use was at the tine
it becanme nonconform ng.

I ntervenor also contends that based on statenents in a

Sept enber 22, 1990 letter M. Smth sent to the hearings

of ficer, al of M. Smth's statenments shoul d be
di sregar ded. In the Septenber 22, 1990 letter, M. Smth
st at ed:

"After listening to the tapes * * *, | would I|ike

to informyou that I ms spoke [sic], about years

[ and] nunber of roping steers on the lane * * *,
| was under a great stress and very nervous, |
could not think clearly. | will swear to this
under oath.

"I feel so bad not just for ne, but [for] you

because | may have made the situation nore
confusing for you, which may in turn make your job
more difficult.” Record 281.

We di sagree with intervenor that the Septenber 22, 1990
letter discredits M. Smth's witten submttals provided
after Septenber 22. In the first place, the Septenber 22
1990 letter apologizes for erroneous information given
orally at an earlier hearing. M. Smth's witten statenent
cited above was submtted in support of the Decenber 20,
1990 appeal of the hearings officer decision to the board of
comm ssi oners. This witten statenment was submitted fully
two nonths after the date of the letter of apology.

Accordingly, M. Smth's subsequent witten evidence is not

15



tainted by his Septenmber 22, 1990 witten statenent that
information given at an earlier hearing was erroneous.
Therefore, the witten statenent from Dan and Maryanne
Smth, regarding the the scope of the use of the subject
property both before and after 1977, was properly considered
by the hearings officer.

3. Petition

I ntervenor cites a petition he states is signed by 26
"residents of Stallings Lane." Intervenor's Brief 7. This
petition contains a statement that "the team ropings have
been held for the last 17 years."’ Record 139.

This petition does not disclose whether any of the
signatories (other than the applicant) lived at the address
listed on the petition prior to 1977. Further, it does not
di scl ose or describe the nature or intensity of the "team
ropi ngs" which occurred during the 17 year period referred
to in the petition. At best, the petition, standing alone,
states that "team ropings" have been held on the subject
property for 17 years. However, it is not evidence
purporting to establish the frequency of, or nunber of
participants in, such cattle roping activities.

4. June 15, 1990 Letter

I ntervenor cites a two page letter signed by sonme of

W& note that one of the signatories to the petition lists an address
different than Stallings Lane, and some of the signatories sign for spouses
as well as for thensel ves.
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the signatories of the petition referred to above
Record 409-410. This letter is referred to in the findings
as the the "June 15, 1990 letter." This letter states in

part:

"Jim Kittleson has been conducting bovine/equine
eventing activities since the construction of his
arena in 1972. Some of us helped him erect the
ar ena. For every vyear since 1972 Jim has
consistently conducted bovi ne/ equi ne eventing from
approximately the second week of June through

approximately the first week of Septenber. Events
generally occur on Saturday night although there
have been weekday events as well. Most of the
events are generally conpleted by 10:00 or 11:00
p.m although sonme have gone |later. Jim has
engaged in virtually all aspects of bovine/equine
eventing including but not I|imted to, team
ropi ng, roping jackpots, cow pinning, bul
doggi ng, and steer westling. These events have
occurred consistently since 1972 on the sane
pattern.

"Jims biggest activity is his jackpot ropings
where during nost events anywhere from 6 to 40
people will be in attendance. Every year Jim has
had one 'big" jackpot which normally has attracted
slightly in excess of 100 people. The nunber of
partici pants at t hese events has remai ned
generally consistent throughout the years with a
slight dip in attendance in the early 1980's.

"x ok % % *" Record 4009.
VWile this letter does state that 6-40 people were in
attendance at jackpot roping events which occurred on the

property, it does not state the nunmber of participants in

such activities, the frequency of such events, or the nature

and intensity of the weekday cattle roping activities the
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hearings officer determned included up to 10 participants
per day.

In addition, petitioners argue the June 15, 1990 letter
is unreliable because it states that all of the signatories
are residents of Stallings Lane. Petitioners point out that
intervenor admts sonme of the signatories are in fact not
residents of Stallings Lane. Petitioners state there is
nothing in the June 15, 1990 letter establishing that any of
the signatories have personal know edge of the statenents
they make in the letter.8

| ntervenor acknow edges that not all of the signatories
of the June 15, 1990 Iletter reside on Stallings Lane.
However, intervenor cites his attorney's testinony that the

signatories who did not live on Stalling Lane:

"* * * have consistently since the initiation of
the activities participated in them and were
personally aware." Intervenor's Brief App 2.

Petitioners are correct that the accuracy of the June
15, 1990 letter is doubtful in that sone of the signatories
signed their names as residents of Stallings Lane when they
wer e not. In addition, nothing in the June 15, 1990 letter
di scl oses whether any of the nonresident signatories were

spectators or participants in any cattle roping activities

8We note the hearings officer recognized the limted evidentiary val ue
of this letter as it related to the type of events which occurred on the
property prior to 1977. Record 128. However, the reasons given in the
chall enged order for ascribing little evidentiary weight to the letter
would Iimt its evidentiary weight for any purpose.
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prior to 1977. The applicant's attorney's explanation that
t hose signatories who were not residents of Stalling Lane
had personally participated in roping activities, is sone
evidence that those signatories had personal know edge of
the facts to which they ascribed their nanes. However, we
do not believe the applicant's attorney's testinony
regarding the bases for the signatories' know edge of the
facts in the June 15, 1990 letter is substantial evidence to
establish that the nonresident signatories of the June 15,
1990 letter had participated in cattle roping events on the
property prior to 1977. Further, other than stating that
all of the signatories are residents of Stallings Lane and
t hat each signatory possessed "personal know edge" of the
facts contained in that letter, nothing reveals what the
basis of such purported "personal know edge" of any
signatory m ght be.
5. Lane Testi nony

Intervenor cites the testinmony of Del Lane, also a
signatory of the June 15, 1990 letter. M. Lane testified
that he lived on Stallings Lane between the nonths of May
and October for eighteen years. His testinony states that
prior to 1977, "a couple [of] nights in the evenings there
was [sic] sonme activities," that there were "probably from
[5] to maybe 20, 25" people involved in the activities, and
that the number of people involved fluctuated. |Intervenor's

Brief App 4. M. Lane further testified the roping
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activities on the weekends "m ght be just a little heavier,"
that the roping activities were finished at approximtely
9:00 p.m and people would | eave the property approximtely
one hour later.9 |Id.

Petitioners state M. Lane's testinony should be read
together with the following testinony of the applicant

regarding the nature of the use during the period prior to

1977:
"* * * uysually Jerry Kent [would] cone over, w ho]
is a neighbor, he had a wife and two kids so there
[woul d] be 10, 12 people every night. Not
necessarily every night, but it wouldn't be

uncommon if it was seven days a week, and there
m ght be another couple [of] friends, but there
would wusually be, oh 1'd say from 2 to [10]
practicers. Probably, five nights a week and then
on the weekends, we had * * * team ropin' [sic]
and jackpot [sic], and they [would] run anywhere
from 10 people to 40 people on an average."
| ntervenor's Brief App 12."

Petitioners argue that fromthis evidence, a reasonable
person would conclude the wusual cattle roping activities
occurring on the property prior to 1977 involved the
applicant, his famly and a neighbor famly. Further, they

argue that the total nunber of these people the applicant

9Petitioners point out that M. Lane's testinmony contradicts the
statenents in the July 15, 1990 letter regarding the nunber of people
involved in the roping events on the weekends, and argues that his
testimony mekes the accuracy of the July 15, 1990 letter even nore
guesti onabl e.
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identified is ten, and five of them were young chil dren. 10

We agree with petitioners that it is reasonable to read
the applicant's and M. Lane's testinony together. W also
agree that so read, the testinony reasonably suggests that
to the extent there were "usual" weekday cattle roping
activities on the property, such activities primarily
involved two famlies wth young children, and that
occasionally on the weekends, a greater nunber of people
attended such activities.

In addition, we note M. Lane's testinmony conflicts
with that of the applicant in an inportant respect. M.
Lane testifies the cattle roping activities occurred twce a
week, whereas the applicant's testinony indicates there were

cattle roping activities "not necessarily every night, but
it wouldn't be wuncomon if it were seven days a week."
I ntervenor's Brief App 12. Accordingly, there is a conflict
in the applicant's evidence regarding the frequency of the
roping events, and the nunber of people involved.

6. Mor neau Testi nony

I ntervenor cites the testinmony of Julie Mrneau who
testified she has lived on Stallings Lane for 35 years, and

that the applicant:

10petitioners state, and intervenor does not dispute, that in 1972, the
applicant's "twin daughters were 4 years old * * * [and his] other daughter
was a few years older," and that Jerry Kent's two children were four and
two years of age. Record 28.
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"* * * has always had sone type of events going.
Usually a couple [or] three tines a year it was a
big event. But there's always sone type of
activity * * * " Intervenor's Brief App 11

At best, this evidence establishes that "big" roping
events have occurred on the subject property, but it does
not establish whether they occurred during the relevant tine
period or, if so, just how many people and animls were
i nvol ved, or whether they traveled by foot to the subject
property or by autonobile and horse trailer. However, Ms.
Morneau's testinony is relevant in that it establishes she
was a resident of Stallings Lane during the relevant tine
period, and that she has been famliar with intervenor's
cattle roping activities over tine. Ther ef or e, her
testinmony indirectly establishes that the June 15, 1990
| etter discussed above, to which she signed her name, my

wel | be accurate as to her know edge.

7. Leary Testi nmony

I ntervenor also cites the testinony of Craig Leary, a
nei ghbor who noved to Stallings Lane in 1970, when he was
"two years old." Intervenor's Brief App 6-7. M. Leary
states that he renenbers the applicant having "roping
events" on the property. M. Leary testified that when he
was "four or five years old" he would "pull the chutes for

[the applicant],"11 but the only event he renmenbered wth

11M. Leary described "pull[ing] the chutes" as foll ows:
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any specificity was the Coburg " Gol den Years" event in 1976.
I ntervenor's Brief App 6. M. Leary also testified,
however, that he didn't know how many people were involved
in roping activities on the property while he was "pulling
chutes.™

M. Leary's testinony is of limted value to establish
the nature of the disputed roping activities prior to 1977.
Putting aside M. Leary's youth during the critical period
of time at issue in this appeal, his testinony states what
is not disputed, viz, there were roping activities on the
subject property, that he renenbers "pulling chutes" to
facilitate such activities, and that there was a fairly
significant event which occurred on the subject property in
1976.12 However, it does not address the critical inquiry
in this appeal regarding the frequency of the cattle roping
activities on the subject property prior to 1977, how many
peopl e actually participated in those activities and whet her
partici pants and spectators wal ked, rode horses, or drove to
t he subject property.

While M. Leary did not personally recall how many

"You just sit on top of this cage and pull the bar, and the cow
runs out * * *." Intervenor's Brief App 6

12| ndeed, the hearings officer deternined

"* * * other rodeo-style events nay have occurred in the Coburg
Rodeo in 1975 and 1976 but this event is no |onger sponsored
and never acquired the consistency to becone a nonconforning
use." Record 128.
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people attended the 1976 event which he renenbered,
petitioners cite the witten submttal from Dan and Maryanne
Smth which provides that M. Smth personally attended the
1976 roping event M. Leary referred to, that only 4-5
persons displayed their roping skills at that event, and
there were "far nore spectators than participants."13
Record 114.

8. Telling Letter

Intervenor next cites a letter from David and Dell a
Telling, two residents of Stallings Lane, who state they
have |ived there for a period of twenty years. Record 142.
However, this letter does not describe the nature or
exi stence of any cattle roping events which m ght have taken
pl ace on the subject property prior to 1977. This letter is
of very little evidentiary value in determ ning the nature
and scope of the nonconform ng recreational cattle roping
use of the property.

D. Concl usi on

We have considered all of the evidence cited by the
parties in this appeal proceeding. The applicant's evidence

is inconplete regarding the scope of the recreational cattle

13In his witten submittal, M. Snith states

"During the applicable tinme frame (1972-1976) the "BI G Jackpot"
was held as the Coburg Rodeo. * * * The Coburg Rodeo/Big
Jackpot was held in 1975 and 1976 but has not been held
consistently. * * *" Record 113.
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roping activities on the subject property prior to 1977.
Further, it is inconsistent and vague. As far as we can
tell, one of the "big" events about which testinony is given
is the 1976 Coburg Gol den Days event, about which M. Leary
and M. Smth provided testinony. The only evidence to

which we are cited regarding the nunber of participants in

this event is petitioner Dan Smth's statenent that there
were only four to five participants involved in cattle
roping activities. Further, we are cited to inconsistent
testinmony regarding the nunber of participants in the
"usual" weekend events and weekday practices. The
applicant's own description of the people who were "usually"
involved in the cattle roping activities was of two famlies
with young children involved in recreational cattle roping
activity.

The burden is on the applicant to establish the
exi stence of a nonconform ng use at the |evel approved by
t he hearings officer. W do not believe it is reasonable to
conclude the evidence in the whole record supports a
determ nation that the applicant established the existence
of a nonconformng recreational cattle roping use of the
property at the |l evel approved in the chall enged deci sion.

Specifically, we do not believe the evidence to which

14A1| parties acknow edge there were spectators at this event. However,
we are cited to nothing which directly contradicts M. Snmith's statenent
that there were only four to five participants.
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we are cited reasonably leads to the conclusions inplicit in
t he challenged decision. W do not believe there is
substantial evidence in the record that the nonconform ng
use of the subject property consisted of as many as 10
people arriving by autonobile and horse trailers and
participating in cattle roping activities until sunset every
day of the "roping season.” W also do not believe there is
substantial evidence in the whole record to establish that
t he nonconform ng use during such roping season included a
cattle roping event every weekend involving up to 40
partici pants and spectators arriving by autonobile and horse
trailer, and associated activities such as |oading horses
and cattle and arena cleanup until 11:00 p.m} Finally, we
do not believe there is substantial evidence in the whole
record to support the hearings officer's decision that the
nonconform ng use included an annual |jackpot roping event
including up to 100 participants arriving by autonobile and
horse trailer, and associated activities lasting wuntil
m dni ght .
The first assignnent of error is sustained.

SECOND ASSI GNVENT OF ERROR

"The County erred in failing to adopt findings
that adequately address the Lane Code and ORS

15We note this is particularly questionable in view of the applicant's
statenent that the cattle roping arena was not |it until sonetinme in 1986
and the undisputed statenment that the sun typically goes down in Lane
County in the sumrer nonths by approximately 9:00 p.m Record 450, 126.
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215.130."

In addition to determning the existence of the
nonconf orm ng use di scussed above, the hearings officer also
approved several changes to the use. The chall enged
deci sion authorizes "placenent of |oudspeakers on poles,"
"use of a timng light," "use of a two story timng shed,"
the "addition of a concrete pad in the timng chute,"” and
the "restoration of the lunber in the fencing." Record 129-
130.

Petitioners argue the nonconform ng use which existed
prior to 1977 consists of a relatively quiet, neighborhood
activity. Petitioners contend these additional features of
t he use approved by the hearings officer do not add to the

nonconform ng use, but rather to a different, nobre raucous

use of the property which has evol ved since 1977.

Lane Code 16.251(1) provides:

"Verification of a nonconformng use is required
prior to requesting approval to increase, restore,
alter or repair a nonconform ng use."

Under the first assignnment of error, we determ ne that
the challenged decision verifying the existence of a
particul ar nonconform ng recreational cattle roping use of
the property is not supported by substantial evidence in the
whol e record. Therefore, there is no valid nonconform ng
use verification for the property. Accordingly, under LC
16. 251(1) there can be no valid county approval of any

alteration of such use. No purpose is served in review ng
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t he adequacy of findings which determ ne whether changes to
an unverified nonconform ng use of wuncertain scope conply
with «criteria applicable to alterations of verified
nonconf orm ng uses.

The second assi gnnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"The County erred by failing to condition approval
of the wverification of non-conform ng use upon
sati sfaction of al | fire, life and safety
regul ati ons applicable to the use.™

Petitioners argue the hearings officer erred by failing
to require as a condition of approval that the nonconform ng
use conply with laws relating to public water systens and
ot her "applicable regulations that m ght apply to this use."
Petition for Review 19.

We are aware of no requirenent that a | and use deci sion
be conditioned as petitioners argue.

The third assignnment of error is denied.

The county's decision is remanded.
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