©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ALI CE P. BLATT,
Petitioner,
and

MYRON L. SCOTT, EAST PORTLAND
DI STRI CT COALI TI ON, and EAST
COUNTY COORDI NATI NG COW TTEE,

| nt ervenors-Petitioner )

LUBA No. 90-152

VS.

FI NAL OPI NI ON

CI TY OF PORTLAND, AND ORDER
Respondent ,

and

COLUMBI A CORRI DOR ASSOQOCI ATI ON,
and COVMON GROUND: THE URBAN
LAND COUNCI L OF OREGON,

N N N N N N N N N N N N N N N N N N N N N N N

| nt ervenor s- Respondent. )

Appeal from City of Portl and.

James R Jennings, Gresham filed a petition for review
on behalf of petitioner and intervenors-petitioner East
Portland District Coalition and East County Coordinating
Committee. Wth him on the brief was Jennings & Vanagas.
J. Richard Forester, Portland, filed a reply brief and
argued on behalf of petitioner and intervenors-petitioner
East Portl and District Coalition and East County
Coordinating Commi ttee.

Myron L. Scott, Portland, filed a petition for review
and reply brief and argued on his own behal f.

Kat hryn Beaunont |Inperati, Portland, filed a response
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brief and argued on behalf of respondent.

Steven R Schell, Portland, filed a response brief and
argued on behalf of intervenor-respondent Col umbia Corridor
Association. Wth himon the brief was Black Helterline.

Jon A. Chandler, Lake Oswego, filed a response brief
and argued on behalf of intervenor-respondent Common G ound:
The Urban Land Council of Oregon.

SHERTON, Referee; KELLINGTON, Chief Referee; HOLSTUN
Referee, participated in the decision.

REMANDED 06/ 28/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a City of Portland ordi nance
adopting a Natural Resource Managenent Plan (NRMP) for the
Col unbi a Sout h Shore area.

MOT| ONS

A. Motions to Intervene

Myron L. Scott, East Portland District Coalition and
East County Coordinating Commttee nove to intervene in this
proceeding on the side of petitioner. There is no
opposition to the notions, and they are allowed.

Col unmbia Corridor Association and Common G ound: The
Urban Land Council of Oregon nove to intervene in this
proceeding on the side of respondent. There is no
opposition to the notions, and they are all owed.

B. Motion to File Reply Brief

Petitioner and intervenors-petitioner (petitioners)
noved for permssion to file a joint reply brief addressing
(1) the standing of intervenor-petitioner East Portland
District Coalition (EPDC), (2) the relationship of the
"takings" issue to the challenged decision, and (3) the
applicability of Statewide Planning Goal 5 (Open Spaces,
Scenic and Historic Areas, and Natural Resources) .
Petitioners contended these issues were raised for the first
time in the response briefs of respondent and intervenors-

respondent (respondents).
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Respondents did not object to petitioners' request to
file a reply brief with regard to the first two issues
descri bed above. However, respondents did object wth
regard to the third issue. Respondents argued they raised
the issue of Goal 5 applicability prior to the filing of the
petitions for review, by arguing the inapplicability of
Goal 5 in responses to petitioners' earlier notions to stay,
dism ss and consolidate this appeal proceeding. Ther ef ore,
according to respondents, petitioners could have addressed
the Goal 5 applicability issue in their petitions for
revi ew,

In a tel ephone conference on May 14, 1991, we granted
petitioners' notion to file a reply brief with regard to all
three issues described above. While we recognized that the
issue of the applicability of Goal 5 had been nentioned
tangentially in respondent s’ earlier responses to
petitioners' notions to stay, dism ss and consolidate, that
issue was not material to our consideration of those
noti ons. Under t hese ci rcunst ances, we concl uded
respondents' focussed argunents in their response briefs

asserting the inapplicability of Goal 5 constitute new
matters raised in the respondent's brief" justifying the
filing of a reply brief. OAR 661-10-039.
C. Motions to Strike Appendices to Reply Brief
Respondent noves to strike Appendix 4 to petitioners'

reply brief. I nt ervenor-respondent Col unbia Corridor
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Associ ation (intervenor CCA) joins in that notion, and al so
moves to strike Appendices 2 and 3 of the reply brief.
1. Appendi x 2
Appendix 2 includes OAR 141-95-000 ("State Agency
Coordi nation Prograni), an admnistrative rule promulgated
by the Division of State Lands (DSL) on February 1, 1991,
and excerpts from a docunent entitled "Division of State

Lands State Agency Coordination Program Septenber 1990"

(Coordi nati on Program. Section (1) of the rule adopts
Sections |11 and |V of the Coordination Program by
reference. The excerpts of the Coordination Program in
Appendi x 2 include a portion of Section IIl and the entire
Section V. Section 111.B.3 of the Coordination Program

includes a reference to Section V.1

I ntervenor CCA argues that Appendix 2 should be
stricken because the adm nistrative rule therein was adopted
after the appeal ed decision was made and, therefore, cannot
be part of the record reviewed by LUBA. In the alternative,
i ntervenor CCA argues that Section V of the Coordination

Program should be stricken, because it was not adopted by

1Coordi nation Program Section I11.B.3 provides as rel evant:

"x % % * %

"* * *  (The wetlands inventory and wetland conservation
pl anning functions of the Division are discussed in greater
detail in Section V., relating to technical assistance and
cooperation with | ocal government.)

"x % *x * %"
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reference as part of OAR 141-95-000.

Pursuant to the legislative policy of ORS 197.805 that
LUBA' s decisions be namde consistent with sound principles
governing judicial review, LUBA has authority to take
official notice of judicially cognizable |law, as defined in

Oregon Evidence Code (OEC) 202. McCaw Conmuni cations, |nc.

v. Marion County, 17 Or LUBA 206, 209 (1988), rev'd on other

grounds 96 O App 552 (1989); Faye Wight Neighborhood

Pl anning Council v. Salem 6 O LUBA 167, 170 (1982). CEC

202(4) authorizes LUBA to take official notice of state
regul ati ons. Therefore, we take official notice of OAR
141-95- 000, which includes Section IlIl of the Coordination
Program In addition, we believe the reference to Section V
in Section Ill, quoted supra at n 1, effectively makes
Section V an appendix to the rule. Accordingly, we take
of ficial notice of Section V as well.

| ntervenor CCA's notion to strike is denied with regard
to Appendi x 2.

2. Appendi x 3

Appendix 3 is a DSL "Public Notice of Wetland
Conservation Plan Review, " dated Decenmber 24, 1990. The
notice includes a statement that the director of the DSL is
proposing to approve the Colunmbia South Shore NRMP as a

wet | and conservation plan (WCP).2 Petitioners ask that we

20RS 196.678 to 196.686, adopted by Oregon Laws 1989, chapter 837,
sections 10 to 14, establishes a process and standards for joint adoption

Page 6



© 00 ~N oo o b~ w NP

L e I S e S N =
~ o o0 A W N B O

take official notice of the DSL notice pursuant to
OEC 201(b)(2).3

| ntervenor CCA argues that Appendix 3 should be
excluded either because it was not created until after the
appeal ed deci sion was nmade and, therefore, cannot be part of
the record reviewed by LUBA, or because it pertains to the
devel opment of a WCP pursuant to ORS 196.678 et seqg, an
entirely different proceeding than the one at issue in this
appeal .

Al t hough LUBA has held it has authority to take
official notice of judicially cognizable |aw, as described
in OEC 202, LUBA has never held it has authority to take
official notice of adjudicative facts, as set out in
OEC 201. Wth regard to adjudicative facts, LUBA'sS review
is limted by ORS 197.830(13)(a) to the record of the
proceedi ng below, except in instances where an evidentiary

hearing is authorized by ORS 197.830(13)(b). LUBA has al so

by the DSL and | ocal governnents of WCP's. Once a WCP is so adopted, DSL
will approve a fill or renoval permt within the area covered by the WCP if
the proposed fill or renoval is consistent with the WP or can be
conditioned to be consistent with the WCP. ORS 196.682(1). The criteria
general ly applicable to issuance of fill and renoval pernmits found in ORS
196. 815(1) and 196.825(1)-(3) do not apply to issuance of a pernit governed
by a WCP

30EC 201(b) (2) provides:

"A judicially noticed fact nust be one not subject to
reasonabl e dispute in that it is * * *:

"x % % * %

"(b) Capable of accurate and ready determ nation by resort to
sources whose accuracy cannot reasonably be questioned."
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hel d that pursuant to the directive of ORS 197.805 that its
proceedi ngs be conducted consistently with sound principles
of judicial review, it wll consider facts outside the
record where they are essential to determ ning whether it

has jurisdiction or whether an appeal is noot. Henstreet v.

Seaside |Inprovenent Conm, 16 O LUBA 630, 632 (1988);

Century 21 Properties v. City of Tigard, 17 O LUBA 1298

rev'd on other grounds 99 Or App 435 (1989).

In this instance, the DSL notice is not judicially
cogni zable law and petitioners do not argue that an
evidentiary hearing is warranted under ORS 197.835(13)(b).
Petitioners do argue that the DSL notice has sone relation
to the question of whether we have jurisdiction over this
appeal . 4 However, the only fact in +the DSL notice
identified as essential to petitioners' argunent in this
regard is that the appealed NRMP has been submtted to DSL
for review and approval as a WCP under ORS 196.678 et seq.
Respondents do not dispute that fact, and findings in the
chal l enged ordinance state the NRMP has been incorporated
into an application for approval by DSL as a WCP
Record 23. Therefore, it is not necessary for wus to
consider the DSL notice to decide whether we have
jurisdiction.

I ntervenor CCA's nmotion to strike is granted wth

4The issue of our jurisdiction is discussed infra, in a separate section
of this opinion.
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regard to Appendi x 3.
3. Appendi x 4

Appendi x 4 consists of notices, letters and other
materials from the <city to the Departnment of Land
Conservation and Devel opnment (DLCD) , found in DLCD
post acknow edgnment anmendnent file # 002-90. Petitioners ask
that we take official notice of these DLCD materials
pursuant to OEC 201(b)(2). Petitioners also argue the DLCD
materials are relevant to the issue raised in the petition
for review concerning whether the appealed decision is a
post acknow edgnment plan or |and use regul ation amendnent to
whi ch the Statew de Planning Goals are applicable.

Respondent noves to strike Appendix 4 on the ground
that the DLCD materials are not part of the |ocal record
have not been offered or accepted through an evidentiary
hearing pursuant to ORS 197.835(13)(b), and are not subject
to official notice as cognizable |law or adjudicative facts.
| ntervenor CCA concurs, and adds that Appendix 4 should be
stricken because the DLCD materials are irrelevant and
conf usi ng.

We agree wth respondent that Appendix 4 contains
material which is not part of the local record, the subject
of a notion for evidentiary hearing, or |law of which we my
take official notice. In addition, even if the DLCD
materials did contain cognizable adjudicative facts, which

we do not decide, we could not take official notice of them
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for the reasons stated in the preceding section.?
Respondent's and intervenor CCA's notions to strike are
granted with regard to Appendi x 4.
FACTS
On July 15, 1988, the city adopted Ordinance No. 160890
(E-zone Ordinance) anending Title 33 of the Portland City
Code (PCO) to add a new chapter 33.635 entitled
"Envi ronnental Concern Zone" (E-zone).® The stated purpose

of the E-zone is to inplement the Conprehensive Plan
policies and objectives and to protect natural resources and
their natural resource values." PCC 33.635.010. The E-Zone
is inplemented through application of the Environnental
Concern (EC) or Environnmental Natural (EN) overlay zone.
PCC 33. 635. 020.

On May 4, 1989, the city adopted Ordinance No. 161896

(Mappi ng Ordi nance), anending the city's plan and zoni ng nmap

designations to apply the EC and EN overlay zones to certain

SPetitioners do not argue that facts contained in Appendix 4 are
rel evant to determ ni ng whether we have review jurisdiction.

6The Ezone Odinance was not appeal ed. However, City of Portland
Ordi nance No. 163608, effective January 1, 1991, repealed the existing PCC
Title 33, including the EZone, and replaced it with a revised Title 33,
including a revised E Zone at PCC chapter 33.430. The ordi nance appeal ed
in this proceeding was adopted prior to the effective date of Ordinance
No. 163608. Therefore, wunless otherwise stated, all references to
provisions of Title 33 of the PCCin this opinion are to the Title 33 which
exi sted prior to January 1, 1991.
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land within the Colunbia River Corridor.’ The Mappi ng
Ordi nance was appealed, and was affirned by this Board in

Col unbia Steel Castings Co. v. City of Portl and, O LUBA

(LUBA No. 89-058, July 18, 1990) (Colunbia Steel 1).

Qur decision was reversed and remanded by the Court of

Appeal s in Colunbia Steel Castings Co. v. City of Portland,

104 Or App 244, 799 P2d 1142 (1990), rev allowed 311 O 261

(1991) (Colunmbia Steel 11). Revi ew of the Court of Appeals

decision is pending before the Supreme Court.

On  Novenber 7, 1990, the <city adopted Ordinance
No. 163609 (NRMP Ordinance), adopting a NRMP for the
Col unmbia South Shore. The Colunmbia South Shore is an
approximately 2,800 acre industrially-zoned area bordering
the south shore of the Colunbia River between N E. 82nd
Avenue and N. E. 185th Avenue. Record 43. The Col unmbi a
South Shore is part of the Colunbia Corridor area that is
the subject of the Mapping Ordinance. The NRMP was adopted
pursuant to E-zone provisions for the adoption of such
NRMVP's to "* * * provide an alternative approach to
i ndi vi dual envi ronment al reviews for conservation of
significant natural resources and preservation of the[ir]
resource values." PCC 33. 635. 100. A. Devel opnment I n

conpliance with an approved NRMP is exenpt from the

"The Colunmbia River Corridor is an area of approximtely 14,300 acres
extending along the south shore of the Colunbia River fromthe WIlanette
River to N.E. 185th Avenue. Colunbia Steel, supra, slip op at 2.
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requi renment for individual environmental reviews otherw se
applicable in areas where the EC or EN overlay zone is
appl i ed. PCC 33.635.060.C. 7. This appeal of the NRW
Ordi nance fol | owed.

JURI SDI CTI ON

In our March 29, 1991, Order on Mdtions to Dismss and
to Continue and Consol i dat e Pr oceedi ngs, we denied
i ntervenor-petitioner (intervenor) Scott's notion to dism ss
for lack of jurisdiction. | ntervenor Scott argued the
appeal ed decision is not a "final" decision because, under
Portl and Conprehensive Plan (plan) policy 8.18, DSL approval
of a plan as a WP is a condition precedent to final
adoption of that plan as a NRMP. We determ ned that plan
policy 8.18 does not require that an adopted NRMP al so be
approved as a WCP in order to be final and, therefore,
concluded the challenged ordinance is a final decision
adopti ng a NRMP.

In his petition for review, intervenor Scott renews his
jurisdictional argument with regard to the effect of plan
policy 8.18, and al so contends the appeal ed ordi nance i s not
a "final" decision adopting a NRMP because findings in the
ordi nance itself "expressly conditioned NRMP adopti on on DSL
approval of the NRMP as a [WCP]." Scott Petition for Review
10.

We adhere to the position expressed in our March 29,

1991 order with regard to the interpretation and effect of
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plan policy 8.18. The findings additionally relied on by

i ntervenor Scott provide:

"Policy 8.18, Natural Resource Mnagenent Pl ans,
provi des expressly that the devel opnent of natural
resource nmanagenment plans for Jlarge areas or
parcels is encouraged. As a condition of adopting
such a plan, over | appi ng pl an and perm t
requi renents for natural resource nanagenent and
devel opnent shall be mnimzed. By adoption of
the NRMP, this policy is inmplenented through the
subsequent adoption of the NRWMP as a 8§ 404 Ceneral
Permit by the U. S. Arny Corpse [sic] of Engineers
and a [WCP] by the [DSL]. Under this process,
wetl and permtting [and] corresponding mtigation
requirenents at the state, federal and city |evels
wi |l be consolidated through the adm nistration of
the NRMWP by the City of Portland." (Plan policy
8.18 text in bold.) Record 17.

I ntervenor Scott argues that the only interpretation of the
second and third sentences quoted above which harnonizes
these sentences is that the city's adoption of the Col unbia
South Shore NRMP is contingent upon its approval by DSL as a
WCP. Therefore, according to intervenor Scott, the appeal ed
ordinance is mnerely a contingent, rather than a final,

deci si on. See Sensible Transportation v. Metro Service

Dist., 100 Or App 564, 566, 787 P2d 498 (1990) (adoption of
transportation plan update not a final decision because
contingent on future determnation of consistency wth
St atewi de Pl anning Goals or adoption of plan amendnents/ goal

exceptions necessary to achieve consistency).8

8| ntervenor Scott also cites Citizens for Better Transit v. City of
Portland, 15 Or LUBA 278 (1987), Kasch's Gardens v. City of M I|waukie, 14
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We disagree with intervenor Scott's interpretation of
the above quoted findings. The first two sentences
paraphrase the requirenents of plan policy 8.18. The third
sentence sinply states that adoption of the Colunbia South
Shore NRMP will inplenent plan policy 8.18 s requirenent
t hat overlapping plan and permt requirenents for natura
resource managenent and devel opnent be mnimzed, through
subsequent adoption of the NRMP as a 8 404 general permt
and a WCP. It does not state there will be no adopted NRMP
unl ess the plan is also approved as a WCP and 8§ 404 genera
permt. In contrast to the situation in Sensible

Transportation v. Metro Service Dist., supra, where the

chal l enged decision provided the adopted plan update would
not finally beconme part of Metro's regional transportation
plan until a condition precedent was net, here the findings
do not state that adoption of the NRMP, as a NRM
i npl ementing the city's Ezone, is not final until future
decisions are nmde by the DSL and U S. Arny Corps of
Engi neers.

We concl ude the appealed ordinance is a final decision

O LUBA 406 (1986), and Collins Foods v. City of Oegon City, 14 O LUBA

311 (1986). These opinions determne that city decisions endorsing or
recommendi ng approval of prograns, the final adoption of which is the
responsibility of another wunit of governnent, are not final Iland use

decisions. They would be applicable to this case if the appeal ed decision
were solely to adopt a proposed WCP, which could finally be approved only
by the DSL. However, here the appealed decision also adopts a NRMP,
pursuant to the city's E-Zone, the final adoption of which is solely within
the city's authority. Therefore, while the appealed decision is not a
final decision adopting a WCP, it is a final decision adopting a NRMP.
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adopting a NRWMP, over which we have review jurisdiction

FI RST ASSI GNMENT OF ERROR ( SCOTT)

"The City of Portland acted wultra vires and
inconsistently with the amended conprehensive plan
by adopting the NRMP prior to adopting a
DSL- approved wetl| and conservation plan.”

In this assignnent of error, intervenor Scott contends
the city exceeded its authority and violated plan policy
8. 18 by adopting a NRMP for the Col unbia South Shore w thout
first obtaining DSL approval of the NRMP as a WCP

This assignnent of error relies on the same argunents
regarding interpretation of plan policy 8.18 which we
rejected in our March 29, 1991 order and the preceding
section of this opinion, in which we determned the
chall enged ordinance is a final decision adopting a NRM
whi ch we have jurisdiction to review.

| ntervenor Scott's first assignnent of error is denied.

SECOND ASSI GNMENT OF ERROR ( SCOTT)

"The City acted ultra vires in adopting the NRM
in |ight of the Colunbia [Steel] Casti ngs
deci sion."

| ntervenor Scott points out the Court of Appeals issued

an opinion in Columbia Steel 11, supra, reversing and

remandi ng our decision affirm ng the Mapping Ordinance on
the same day that the city adopted the appealed NRW
Or di nance. I ntervenor Scott argues it 1is the Mapping
Ordi nance which applies the city's EC and EN overlay zone

regul ations to significant natural resources in the Col unbia
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South Shore and adopts a resource inventory and ESEE
analysis for that area. Therefore, intervenor Scott
contends the Mpping Odinance provides the express
authority for the city to adopt a NRVMP for the resources in
the Col unmbia South Shore. | ntervenor Scott contends the
deci sion of the Court of Appeals determ nes the validity of
the application of the E-zone to the subject area and,
according to that decision, the E-zone 1is not wvalidly
appli ed. I ntervenor Scott further argues that in these
circunstances, the city lacks authority to adopt a NRMP for
t he subject area.

The city argues that until a final appellate judgnent
reversing or remanding the Mapping Ordinance is issued in

Colunbia Steel, the WMapping Odinance and its supporting

resource inventory and ESEE analysis remain valid and
effective. The city argues that no such appellate judgnent
will be issued until at |east 21 days after the Suprene

Court issues its decision in Colunbia Steel. Oregon Rul es

of Appellate Procedure (ORAP) 14.05(3)(b)(i). The city also
points out that no stay of the Mapping O di nance chall enged

in Colunbia Steel has ever been issued. According to the

city, absent a stay or an adverse appellate judgnent, the
Mappi ng Ordi nance remains in effect and the Court of Appeals

decision in Colunbia Steel Il has no effect on the validity

of the NRMP Ordi nance.

| ntervenor Scott's argunent wunder this assignnent of
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error is based on the premse that the Court of Appeals

decision in Colunbia Steel Il has the effect of invalidating

t he Mappi ng Ordi nance. However, a decision of the Court of
Appeal s reviewing an adm nistrative agency decision becones
effective "on the date that the [Court] Adm nistrator sends
a copy of the appellate judgnent to the admnistrative
agency. " ORAP 14.04(2)(b). As the Court of Appeals

decision in Colunbia Steel Il is being reviewed by the

Suprene Court, no appellate judgnent has issued, and the
Court of Appeals decision is not effective. Therefore, we
agree with the city that the Mapping Ordinance is currently
valid and effective. Accordingly, intervenor Scott's
argunment provides no basis for determning the city |acked
authority to adopt a NRMP for the subject area.

| ntervenor Scott's second assignnent of error is
deni ed.

THI RD ASSI GNMENT OF ERROR ( SCOTT)

"The NRMP |acks sufficient site-specific [ESEE]
anal ysis to conply with Goal 5."

FOURTH ASSI GNMENT OF ERROR ( SCOTT)

"The NRMP does not adequately identify and
i nventory wetland resources.”

FOURTH ASSI GNMENT OF ERROR ( BLATT)

"The NRMP does not adequately address the
resolution of <conflicts by ESEE analysis on a
Site-by-site basis."

FI FTH ASSI GNMENT OF ERROR ( BLATT)

"The NRMP is in violation of Goal 5 in that it
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fails to provide for open space."”

SI XTH ASSI GNVENT OF ERROR ( BLATT)

"The NRWP fails to address unique wldlife habitat
in violation of Goal 5."

Petitioners argue under these assignnments of error that
the adoption of the NRMP does not conply with requirenments
of Statewide Planning Goal 5 regarding inventorying of
natural resources, analyzing econom c, social, environnental
and energy (ESEE) consequences of conflicting uses, and
devel oping prograns to protect the inventoried natural
resources.?® We first examne the interrelationship between
Goal 5 and the E-zone regul ations and then consi der whet her,
under the circunstances in this case, Goal 5 is applicable
to the adoption of a NRMP.

A. Goal 5/E-zone Rel ationship

Goal 5 requires that open space, historic sites and
certain listed natural resources be protected. Goal 5
establi shes a conprehensive planning process whereby | ocal
governnments are required to (1) inventory the |[|ocation,

quality and quantity of the listed resources within their

9 ntervenor Scott also contends under his fourth assignment of error
that the <challenged NRMP Ordinance fails to conply wth inventory
requi renents of the Ezone itself. Al t hough intervenor Scott does not
identify any particular Ezone provision as allegedly violated, we note
there are references to an "inventory" of resources in PCC chapter 33.635.
However, for reasons explained in the follow ng section, we believe these
references to an "inventory" of resources are to the inventory required by
Goal 5. We, therefore, need not address separately intervenor Scott's
contention of failure to conply with E-zone inventory requirenents.
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jurisdiction; (2) identify conflicting uses for t he
inventoried resources; (3) determ ne the ESEE consequences
of the conflicting uses; and (4) devel op prograns to achieve
the goal of resource protection. See OAR Chapter 660,
Division 16; Knapp v. City of Jacksonville, O LUBA

(LUBA No. 90-064, OCctober 31, 1990), slip op 10.
PCC 33.635. 010 (" Pur pose of t he Envi ronnment al
Regul ati ons") provides that the purpose of the E-zone is, in

rel evant part:

tRox % to inplenment the Conprehensive Plan
policies and objectives and to protect natural
resources and their natural resource val ues.
These resources and their values have been
identified by the City in the inventory and the
econom c, social, environnental and energy (ESEE)
analysis as inportant for the benefit of the
public. * * *

"k X * * *

"The regul ations of this Chapter are an inportant
element in the City's conpliance with Statew de

Land Use [Pl anning] Goal 5. The regul ations al so
encourage coordination between City, State, and
Feder al agenci es t hat are concer ned with

regul atory prograns, especially with wetlands and
wat er bodies." (Enphasis added.)

It is clear from the above enphasized provisions, and not
seriously disputed by any party, that the resource inventory
and ESEE anal ysis referred to in PCC 33.635.010 as the basis
for application of the E-zone regulations to specific
resource sites are also the inventory and ESEE analysis
requi red by Goal 5.

The E zone is inplenmented by application of the EC or
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EN overlay zone to identified resource areas. MWhen the city
must adopt the resource inventory and ESEE anal ysis referred
to above is not specified by PCC chapter 33.635, but it is
not disputed that the resource inventory and ESEE anal ysis
for the Colunmbia South Shore were adopted by the WMapping
Or di nance, which also applied the EC and EN overlay zones to
vari ous resource sites within the Colunmbia South Shore. 10
Devel opment and activities in the EC or EN zones is

subject to individual environnmental reviews to provide
adequate protection for the identified natural resources."
PCC 33. 635. 060. A. The E-zone sets out procedures and
standards for such environnmental reviews. PCC 33.635.070
and 33. 635. 080. Among the standards for devel opnent in an
EC zone is a requirenent that the proposal have "as few
adverse inpacts on resource values as is practical," as

determ ned by case-by-case inpact evaluations which take

into consideration the ESEE analysis for the site. PCC

33.635. 080. B. 1. The section on such inpact evaluations

states that the "adopted inventory of natural resources and

t he ESEE anal ysis contain additional information about the

significant resources at individual sites." (Enphasi s
added.) PCC 33.635.120. Any adverse inpacts on resource
values in the EC zone nust be conpensated for through a

mtigation plan. PCC 33.635. 080. B. 2. A "mtigation plan”

10However, the parties do dispute whether the ESEE analysis adopted by
the Mappi ng Ordi nance is adequate to conply with Goal 5.
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is defined in part as "a plan to conpensate for adverse
i npacts on natural resource values identified in the ESEE
analysis as being of public benefit." (Enmphasi s added.)
PCC 33. 635. 130. A.

The E-zone al so provides for the adoption of NRMP's. A

NRMP provides an "alternative [to the above described]

i ndi vi dual envi ronnent al revi ews for [ achi evi ng]
conservati on of signi ficant nat ur al resour ces and
preservation of the resource values." PCC 33.635.100.

Devel opment in conpliance with an approved NRMP is exenpt
from the requirenment for individual environmental review
PCC 33.635.060.C. 7. A NRMP is intended to cover |arge areas

of natural resources, and must cover all significant
natural resources protected by the environnental zone(s)
within the [ NRMP] boundaries which are relevant to the scope
of the [NRWP]." PCC 33.635.100.B.1. A NRMP may be adopted
if the city finds:

"1l. The [NRMP] is consistent with the purpose of
the E zone; and

"2. The [ NRMP] neets the approval criteria
contained in [PCC] 33.635.080, Environnmental
Revi ew  Approval Criteria * * *. " PCC
33.635. 100. E.

Thus, the PCC 33.635.080 provisions described above
requiring inpact analyses and mnmitigation plans which

consi der the adopted resource inventory and ESEE anal ysis,

apply to the adoption of NRMP's as well as to individual

envi ronnmental reviews.
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B. Applicability of Goal 5

Petitioners contend Goal 5 applies to the adoption of
t he NRMP because the NRWMP repl aces the E-zone regul ations as
t he standards controlling devel opnent in the Colunbia South
Shore. 11 According to petitioners, just as the application
of the E-zone regulations to the subject area by the Mapping
Ordinance was required to conply with Goal 5, as shown by

Colunbia Steel | and Il, so the application of a replacenent

or alternative to the E-zone regulations to the subject area
must al so conmply with Goal 5. Petitioners argue that in the
area subject to the NRMP, the Ezone effectively no |onger
exi sts. Significant natural resources in the subject area
are now subject to the standards established by the NRWM
not those of the E-zone.

Respondents argue that Goal 5 is not applicable to the
adoption of the NRMP because the NRMP was adopted pursuant
to provisions of the E-zone regulations which are
acknowl edged as being in conpliance with the statew de
pl anni ng goal s. According to respondents, the city's only
obligation was to adopt the NRMP in conpliance with the
city's acknowl edged E-zone regulations and acknow edged

conpr ehensi ve pl an.

llpetitioners also argue Goal 5 applies to the adoption of the NRW
because it is a proposed WCP, and ORS 196.678(3) requires that a proposed
WCP be adopted by the city "according to the procedures set forth in ORS
197.610 to 197.625." However, the decision appealed here is the adoption
of a NRMP, not the adoption of a WCP, and ORS 197.678(3) is not applicable
to the adoption of a NRMP.
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Respondents also contend city adoption of the NRW
pursuant to its acknowl edged Ezone regulations is simlar
to the county nodification of its "Map of Areas Excluded
from the Goal 8 Resort Siting Process" pursuant to a
"refinement clause" in its acknow edged conprehensive plan

whi ch was the decision at issue in Foland v. Jackson County,

311 Or 167, _ P2d __ (1991). Respondents point out that
with regard to the county map nodification decision, the

Suprene Court stated:

"* * * |f the |local governnment's action is nerely
an action wunder its acknow edged conprehensive
pl an, then that action only need conply with the

plan. * * *" (Enphasis in original; footnote
omtted.) Foland v. Jackson County, supra, 311 O
at 180.

The city's conprehensive plan and | and use regul ations
were acknow edged by the Land Conservation and Devel opment
Conmmi ssion (LCDC) as being in conpliance with the statew de
pl anning goals on My 15, 1981. ORS 197.251; LCDC
Acknow edgnment Order (May 15, 1981). Under ORS 197.625,
amendnents to the acknow edged conprehensive plan and | and
use regulations, and new |land use regulations adopted to
i npl ement t he acknow edged conpr ehensi ve pl an, are
consi dered acknowl edged when the 21-day period to appeal to
LUBA has expired or, if appeal ed, when an appell ate deci sion
affirmng the amendnent or new |and use regul ati on becones
final. Thus, the text of the E-zone is acknow edged,

because the E zone ordinance was not appealed to LUBA. On
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t he ot her hand, the Mapping O di nance applying the E-zone to
property in the Colunbia South Shore, and adopting a
resource inventory and ESEE analysis for the Colunbia South
Shore, is not acknow edged, because the Mapping Ordinance
was appealed to LUBA and the appellate review process has
not been concl uded.

ORS 197.175(2)(c) provides:

"I f Its conpr ehensi ve pl an and | and use
regul ati ons have not been acknow edged by [LCDC],
[a | ocal governnent shall] make | and use deci sions
in conpliance with the goals|.;"

Furthernmore, ORS 197.835(3) provides in relevant part:

"The board shall reverse or remand a |and use
deci si on not subj ect to an acknow edged
conprehensi ve plan and | and use regulations if the
deci si on does not conply with the goals. * * **

Al t hough the text of the E-zone itself has been acknow edged
as conplying with Goal 5, its application to the Colunbia
Sout h Shore and the resource inventory and ESEE anal ysis for
the Colunmbia South Shore have not been acknow edged as
conplying with Goal 5. Therefore, there can be no question
that under the above quoted statutory provisions, a decision
to adopt a NRMP for the Col unmbia South Shore pursuant to the

provi sions of the E-zone nust conply with Goal 5. 12

12The adoption of the NRVWP is clearly distinguishable fromthe plan nap

nodi fication at issue in Foland v. Jackson County, supra. In Foland, the
map nodification was adopted pursuant to a "refinenent clause" in an
acknowl edged plan and land use regulations. We express no opinion on

whet her the adoption of a NRWMP for the Colunbia South Shore would have to
conply with the goals if the Mapping Odinance were acknow edged and,
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C. Conpl i ance with Goal 5

The findings in support of the challenged ordinance
state "the Statewide Planning Goals do not apply."
Record 12. No findings in the NRMP ordinance or the NRW
itself address the requirenents of Goal 5. Neither the NRW
Ordinance nor the NRWP itself incorporates by reference the
resource inventory or ESEE anal ysis adopted by the Mapping
Ordi nance for the Colunmbia South Shore, or explains how the
adopt ed I nventory  or ESEE anal ysis may  denonstrate
conpliance of the NRWMP with Goal 5.

I ntervenor Scott's third and fourth assignnments of
error and petitioner Blatt's fourth, fifth and sixth
assignnments of error are sustai ned.

FI FTH ASSI GNMENT OF ERROR ( SCOTT)

"The NRMP mtigation provisions are not supported
by substantial evidence in the whole record.™

SI XTH ASSI GNVENT OF ERROR ( SCOTT)

"The NRWP fails to mtigate adequately for planned
wet | and | osses. "

THI RD ASSI GNMENT OF ERROR ( BLATT)

"The NRMP mtigation plan and assessnment of
wet |l and functions and values is not supported by
substantial evidence in the record as a whole."

In these assignnments of error, petitioners argue that
the mtigation plan adopted as part of the NRMP (see Record

163-208) does not conmply with Goal 5 or the requirenents of

therefore, the NRMP was adopted pursuant to an acknow edged plan and | and
use regul ations.
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the E-zone for such mtigation plans.13

Wth regard to Goal 5 conpliance, we nust sustain these
assignnments of error, for +the reasons stated in the
precedi ng section.

However, as explained in n6, supra, the PCC chapter
33.635 E-zone provisions applicable to the appeal ed deci sion
have been replaced by a new E-zone chapter, effective
January 1, 1991. Because we sustain petitioners'
assignments of error concerning Goal 5 conpliance, the
chal | enged NRMP Ordi nance nust be remanded to the city. Any
new decision to adopt an NRMP nmade by the city on remand
wll have to conmply with the new E-zone chapter, which
includes different wording with regard to requirenents for
mtigation plans. Therefore, no purpose would be served by
reviewing these assignments of error wth regard to

conpliance with provisions of PCC chapter 33.635. 14

13A portion of petitioner Blatt's second assignment of error (at
Petition for Review 14-16) also challenges the NRWMP's mtigation plan.
That portion of petitioner Blatt's second assignnent of error is addressed
by this section of the Board's opinion

14We al so note that, as described supra, the Ezone defines the nature
and purpose of a mtigation plan in terms of conpensation for adverse
i mpacts on natural resource values identified in the ESEE analysis.
PCC 33.635.130. A and B. Further, a mitigation plan is required to docunent
the resource values identified in the ESEE anal ysis. PCC 33.635.130.D. 1.
As explained in the preceding section, the appealed ordinance neither
adopts nor references such an ESEE anal ysis. Wthout an explanation in the
appeal ed decision of the relationship between the NRMP's mitigation plan
and the natural resource values identified in the ESEE analysis, it is not
possible for us to evaluate petitioners' argunents concerning the adequacy
of the mitigation plan.
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I ntervenor Scott's fifth and sixth assignnments of error
and petitioner Blatt's third assignnment of error are
sustained in part.

SEVENTH ASSI GNMENT OF ERROR ( SCOTT)

"The NRMP buffer provisions are inadequate and
unsupported by substantial evidence."

FI RST ASSI GNMENT OF ERROR ( BLATT)

"The city council's finding that a 25 to 31 foot
buffering would be adequate 1is not based on
substanti al evidence in the whole record.”

In these assignnments of error, petitioners argue that
the buffer requirenents adopted by the NRMP do not conply
with Goal 5 or the purpose of the E-zone.

Wth regard to Goal 5 conpliance, we nust sustain these
assignments of error, for the reasons stated supra. Because
we sustain petitioners' assignnments of error concerning
Goal 5 conpliance, the challenged NRMP Ordinance nust be
remanded to the city. As stated in the preceding section,
any new decision to adopt an NRMP on remand wll have to
conply with the new PCC E-zone, which includes a differently
worded purpose statenment and NRMP approval standards.
Therefore, no purpose would be served by review ng these
assignnments of error with regard to conpliance with PCC

chapter 33.635.15

15Under PCC 33.635.100.E. 1, consistency with the purpose of the E zone
is an approval standard for adoption of a NRM. As noted supra, the
purpose of the Ezone is to protect natural resources and their natural
resource values, as identified in the city's natural resource inventory and
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| ntervenor Scott's seventh assignnent of error and
petitioner Blatt's first assignnment of error are sustained
in part.
El GHTH ASSI GNVENT OF ERROR ( SCOTT)

"The procedures followed by the City of Portland
violated the intervenor-petitioner's substanti al
rights.”

| ntervenor Scott contends the city "shortcut process as
wel | as analysis." Scot t Petition for Review 28.
I ntervenor Scott argues the city "radically altered the
anal ytical basis for wetland mtigation assessnent * * *
wi t hout adequate analysis or public notice." I d.
| ntervenor Scott further argues the city "indulged in
convoluted processes that effectively frustrated public
participation.” Scott Petition for Review 29.

All we can tell fromthe argunment under this assignment
of error is that intervenor Scott believes his notice of and
opportunity to participate in sone aspects of the city
process |leading to adoption of the NRMP Odinance were
i nadequate in sone unexpl ai ned manner. I ntervenor Scott's
argunment s under this assi gnnment of error are not

sufficiently devel oped to explain a |legal basis upon which

we may grant relief. Deschut es Devel opnent v. Deschutes

ESEE anal ysi s. PCC 33.635.010. As previously stated, the appealed
ordi nance neither adopts nor refers to such an inventory and ESEE anal ysi s.
W thout an explanation in the appeal ed deci sion of how the NRMW' s buffering
requi renents protect the natural resources and values identified in an
i nventory and ESEE anal ysis, we cannot deterni ne whether the NRMP buffering
requi renents conply with the purpose of the E-zone.
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County, 5 Or LUBA 218, 220 (1982).
| ntervenor Scott's eighth assignnent of error is

deni ed.

SECOND ASSI GNMENT OF ERROR ( BLATT)

"The city council conmmtted a procedural error by
reviewing only a small portion of the record in
eval uating the appropriate buffering."”

Petitioner argues that the findings on the buffering
i ssue supporting the challenged ordi nance appear to be based
solely on the testinmony of Mchelle Grts, a CH2M Hill
enpl oyee. Petitioner contends the city arbitrarily decided
not to consider the evidence submtted by state and federal
regul atory agencies on the issue of buffering. According to
petitioner, the city council ignoring, wthout explanation
or justification, nost of the evidence before it on the
i ssue of buffering denied her due process rights to present
and rebut evidence.

The city argues the record is clear that the city
council considered and debated the volum nous evidence in
the record concerning the buffering issue. According to the
city, after considering all the evidence, the city counci
determ ned the evidence presented by Ms. Grts on this issue
was the nobst credi ble and persuasive, and found accordingly.
The <city contends its obligation is to adopt findings
explaining the factual basis for its decision, not to
describe all of the evidence in the record both for and

agai nst the decision made. Kell ogg Lake Friends v. City of
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M | waukie, 16 Or LUBA 755 (1988).
W agree wth the <city that there is no |egal
requi rement that the city address in its findings evidence

on which it does not choose to rely. Kel | ogg Lake Friends

v. City of MIlwaukie, 16 O LUBA at 765; see Ash Creek

Nei ghborhood Ass'n v. City of Portland, 12 O LUBA 230,

236-38 (1984). Petitioner cites nothing in the record to
support her <contention that the city council failed to
consider all the relevant evidence before it on the
buffering issue.

Petitioner Blatt's second assignnent of error is
deni ed.

The city's decision is remanded.
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