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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DONALD TOWNSEND, ROY C. PETERSON, )
KATHRYN NASH, NI CHOLAS STEPHENS, )
and RONALD ASKER

Petitioners,

VS.
LUBA No. 90-157
CITY OF NEWPORT,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent, AND ORDER
and
RI CHARD RUGGI ERO and BEVERLY
RUGGI EROQ,
| nt ervenor s- Respondent. )

Appeal from City of Newport.

Kurt Carstens, Newport, filed the petition for review
and argued on behal f of petitioners.

No appearance by respondent.

Steven L. Swartsley, Medford, filed the response brief
and argued on behalf of intervenors-respondent.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON
Referee, participated in the decision.

AFFI RMED 06/ 13/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal the <city's decision to issue a
buil ding permt to intervenors-respondent (intervenors).
MOTI ON TO | NTERVENE

Ri chard Ruggi ero and Beverly Ruggiero nove to intervene
in this appeal proceeding on the side of respondent.
Petitioners do not object to the notion, and it is all owed.
STANDI NG

| ntervenors argue that none of the petitioners in this
appeal proceeding have standing to appeal to this Board
because they did not appear during the |ocal proceedings
bel ow.

Petitioner Roy C. Peterson appeared during the |ocal
proceedi ngs bel ow individually. Record 45-46. Petitioner
Peterson also testified that he had hired an attorney who
was present at the hearing. Hs attorney stated he
represented the "appellants,” Record 45, and |ater stated he
represented the "opponents." Record 15. However, the
attorney did not identify who the "appellants” and
"opponents" bel ow were. Neither did the attorney submt
affidavits in this appeal proceeding to establish the
identity of the "appellants" or "opponents,”™ and we find
nothing in the record disclosing who those people were.
While it is reasonably apparent that petitioner Peterson

appeared individually and through his attorney, it cannot be
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ascertained from the record who, other than petitioner
Pet er son, his attorney represented. Accordingly, the
appearance of petitioner Peterson's attorney does not
establish an appearance for anyone other than petitioner

Pet er son. See East MAndrews Nei ghborhood Association v.

City of Medford, 104 Or App 280, 800 P2d 308 (1990), rev den

311 Or 150 (1991).

Petitioners Donald Townsend, Kathryn Nash and Ronald
Asker appeared i ndi vi dual |y bel ow. Record 61-62.
Accordingly, petitioners Peterson, Townsend, Nash, and Asker
have standing to appeal to this Board. ORS 197.830(2).

W see nothing in the record to indicate that
petitioner Nicholas Stephens appeared bel ow. Accordi ngly,
petitioner Stephens does not have standing to appeal to this
Boar d.

FACTS

The subject property is located on several tax lots,
and is zoned Retail Comercial (C-1). On May 30, 1990, the
city planning conm ssion approved intervenors' application
for a conditional use permt for a 74 wunit nmultifamly
housi ng and condom ni um hot el project on the subject
property (hereinafter referred to as the first decision).
Record 65, 82. No appeal was taken from that decision.

On  June 12, 1990, intervenors filed a second
application for a conditional wuse permt for a housing

project on the subject property. The project proposed by
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the second application was simlar to the one approved by
the first decision, but sought approval for 128 nultifamly
residential and hotel units. The planning conm ssion
approved the second application. Petitioners appealed the
pl anni ng comm ssion's approval of the second application to
the city council

The city council reversed the decision of the planning
comm ssion on the second application, and adopted a
significantly different interpretation of the C-1 zone from
t hat previously adopted by the planning conm ssion. The
city council interpreted the Newport Land Use and
Devel opment Code (NLUDC) to permt one single famly
residence per lot in the C1 zone. Accordingly, the city
counci| adopted a decision which denied intervenors' second
application requesti ng approval for 128 multifamly
residential and hotel wunits. In this opinion we refer to
this decision as the city's second decision.?!

| ntervenors thereafter applied for, and the chall enged
decision states the city would issue, a building permt to
begin construction of the 74 units approved by the planning

conm ssion in the first decision.2 This appeal foll owed.

1The second application is not in the record. However, the parties
agree the second application was subnitted, and that it was considered by
the city as explained in the text.

2]t is not clear whether the challenged decision is expressed in the
m nutes of the Novermber 19, 1990 city council neeting (mnutes), or in the
Novenber 26, 1990 letter (letter) from the city planning director. The
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| nt ervenors cont end this Board does not have
jurisdiction over this appeal because petitioners'
assignnents of error request only that this Board reviewthe
merits  of the unappealed first deci si on, but t hat
petitioners failed to exhaust available admnistrative
remedies with regard to the first decision. ORS 197.825(2).
However, because this contention relates to petitioners’
assignnents of error rather than to the nature of chall enged
decision itself, we address intervenors' exhaustion clains
in our resolution of the assignnments of error bel ow

I ntervenors also argue this Board does not have

m nutes state that the city council adopted the follow ng notion regarding
the issuance of a building permt pursuant to the first decision:

"* * * the Council believes that [the first decision] does
exist as a conditional wuse permt, and in the event the
applicant applies for a building permt and submits additional
materials (such as plans, etc.) and everything conplies wth
the Uniform Building Code, and also nmeets the conditions
attached to [the first decision] and the zoning ordinances,
that [intervenors] would be entitled to issuance of a building
permt." Record 17.

The letter states, in part:

"* * * [Tlhe Newport City Council determined that [the first
decision] is valid. In the event that a conpleted building
permt application and its supporting nmaterials are subnitted
to the City of Newport, and on the condition that the zoning
ordi nance, the building codes, and [other] conditions * * * are
foll owed, a building permt should issue."

"x k% x x"  Record 3.
Nei ther party contends there is any legally relevant distinction between

the positions taken in the letter and the mnutes. As far as we can tell
bot h express the sane deci sion.

Page 5



© 00 ~N oo o b~ w NP

T T o T o S S Y S S Y
® N o 0o A W N B O

19
20

21

22
23

jurisdiction over the challenged decision because it is not
a final city decision regarding the building permt.
ORS 197.825(1) and 197.015(10) provide that the | and

use deci sions over which this Board has jurisdiction nust be

"final" decisions. The challenged decision is a final
quasi -judicial, discretionary decision that the proposed
devel opnent is eligible for a building permt. It is a

final decision regarding the application of the requirenents
of the C-1 zone to the application for a building permt.S3
Accordingly, the challenged decision is a final land use

deci sion over which we have jurisdiction. See Sensible

Transportation Options for People v. Metropolitan Service

District, 100 Or App 564, 570, 787 P2d 498 (1990); Jentzsch
v. City of Sherwood, O LUBA _ (LUBA Nos. 90-125, 90-

151 and 90-158, Order on Mdtions to Dismss, February 14
1991); Headley v. Jackson County, O LUBA _ (LUBA

No. 89-144, April 19, 1990).
FI RST ASSI GNMENT OF ERROR

"The city council erred in failing to enforce its
own zoni ng ordi nance."

SECOND ASSI GNMENT OF ERROR

"The city council erred in its determ nation that
[the first decision] was a final order."”

3We understand the challenged decision to be in the nature of a
declaratory ruling concerning the critical dispute between the parties,
i.e. may a building permit be issued for nore than one dwelling on the
property.
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The central issue in this appeal is whether the first
deci sion was a final unappeal ed | and use decision approving
74 multifamly residential and hotel wunits for which the
city could issue a building permt.

Petitioners argue the first decision never becane final
and, consequently, there was no city approval to serve as
the basis for issuance of a building permt. Petitioners
argue:

"Before t he appeal peri od was conpl et e,
[r] espondent sought to anend the [first decision].
As soon as the [second application] was filed, the
[first deci si on] was, by operation of | aw,
stayed." Petition for Review 10.

As we understand it, petitioners contend that as a
matt er of I aw, because intervenors filed a second
devel opnent application wthin the period provided for
taking a local appeal on the first decision, the second
application had the effect of "staying" the first decision.*?
Furt her, petitioners nmaintain that because the ©city
council's second decision denied the second devel opnent
application, it also has the legal effect of reversing the
pl anning comm ssion's first approval decision. |In addition,

petitioners argue the first decision was prevented from

4The city staff report and petitioners' brief refer to the second
application as an application to anend the conditional use permt approved
in the first decision. However, whether or not the second application is
characterized as an application to amend the conditional use pernmt
approved in the first decision nmakes no difference to our disposition of
thi s appeal
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becom ng final by, or was nerged into, the city council's
second deci sion. According to petitioners, under any of
t hese theories, there is no remaining approval decision to
serve as the basis for issuance of a building permt; and,
therefore, the city erred in determning that a building
permt would issue.

We di sagree with petitioners.

The first decision of the planning conmm ssion, to
approve a conditional use permt for the proposed 74 unit
multifamly residential and hotel developnent, was not
appealed to the city council. NLUDC section 2-6-4.005(B)

provi des:

"I'f no appeal shall be taken within [the] fifteen-
day peri od, the decision of the [Planning]
Conmmi ssion shall be final."

Petitioners did not appeal the first pl anni ng
comm ssi on deci sion. Further, we do not wunderstand the
second devel opnent application to have operated as an appeal
of the first planning comm ssion decision. The second
application was a separate application, for a greater
intensity of devel opnment than allowed by the first decision,
for which intervenors paid a second application fee.
Record 57. There is nothing to indicate that the first
decision was elimnated or merged into the second decision
concerning the subject property. Certainly, there is
nothing in the NLUDC to support a conclusion that the second

deci si on has such a |egal effect.
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Because no appeal of the first decision was filed,
under the above quoted NLUDC provision, the first decision
becane a final decision. Nothing to which we have been
cited would have the legal effect of preventing the city
from issuing a building permit on the basis of such an
unappeal ed pl anni ng conm ssi on deci sion.

Finally, petitioners argue that under Schoonover v.

Klamat h County, 104 Or App 155, _  P2d _ (1991); and

Parks v. Tillamok Co. Comm/Spliid, 11 Or App 177, 501 P2d

85 (1972), even though no |ocal appeal was taken from the
first decision, and that decision was not appealed to this
Board, we should review the <correctness of the first
deci sion because it was relied upon by the city in nmaking
t he chall enged decision. Petitioners assert that the city's
decision on the second application applies the correct
interpretation of the C1 zone, and the city erred in
failing to apply that interpretation in making the first
deci si on.

We disagree with petitioners' assunption that we may
review the nerits of the unappealed first pl anni ng
conmm ssi on deci sion. None of the authorities cited by
petitioners support their argunent that a |ocal governnent
can or nmust deny building permts for approved conditiona
uses based on subsequent <code interpretations in quasi-
judical proceedings, where the relevant conditional wuse

permt remains effective and was neither appealed locally
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nor to this Board.

The Schoonover deci si on does not control her e.

Schoonover involved an appeal of a Land Conservation and

Devel opment Conmm ssion (LCDC) enforcenent order against the
county. LCDC has specific statutory authority to issue
enforcenent orders against a |local governnent if LCDC
determ nes the conditions identified in ORS 197. 320 exi st.
There is no statutory or other jurisdictional prerequisite
t hat LCDC exhaust all |ocal appeals of those | ocal decisions
which it determnes justify the comencenent of an
enforcenent proceeding and the issuance of an enforcenent

or der. Schoonover does not stand for the proposition that

any allegedly erroneous |ocal planning decision may be
appealed to this Board regardl ess of whether adm nistrative
appeal s bel ow were exhausted. ORS 197.825(2)(a) provides

that our jurisdiction is limted to the foll ow ng:

"* * * those cases in which the petitioner has
exhausted all renedies available by right before
petitioning the board for review "

Petitioners could have, but did not, appeal the first
pl anni ng conmm ssi on deci sion. Because petitioners did not
exhaust their admnistrative remedies below, we nmy not
review the city's first decision here.

Addi tionally, Parks does not apply here. That case
determ nes that a |ocal governnent building official, when
acting in a mnisterial capacity, nust apply the [|aw

correctly. V\her e m ni steri al deci si ons are made
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incorrectly, a wit of mandanus nmay issue to require the
| ocal gover nnment of fici al to correctly discharge his

mnisterial responsibilities. Parks, supra, 11 O App at

206- 207.

Par ks does not support petitioners' argunment that the
| egal correctness of the city's legal interpretations in the
first decision may or nust be reexam ned when issuing a
buil ding permt for the use approved by the first decision.
Parks sinply says that in issuing a building permt, the
building official nmust correctly apply the |[|aw Her e,
unlike in Parks, the "law' is the conditional use perm:t
approved by the first decision. The conditional use permt
may or may not be based on a correct interpretation of the
C-1 zone. However, because the tine for appeal of that
conditional use permt has expired, the tinme for LUBA review
of the correctness of the legal interpretations supporting
t hat conditional use permt has passed.

The chall enged decision to issue a building permt was
based on the unappealed first planning conm ssion decision
approving the proposed 74 unit multifamly residential and
hotel devel opnent. Petitioners cite no reason to invalidate
the challenged building permt other than those discussed
above. For the reasons discussed above, we do not have
authority to review petitioners' clains regarding the nerits
of the unappealed first decision. Accordingly, there is no

basis in this appeal to reverse or remand the chall enged
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deci si on.
The first and second assignnents of error are deni ed.

1
2
3 The city's decision is affirmed.
4

Page 12



