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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

W LLI AM HAY and W LLI AM ALLRED, )
)

Petitioners, ) LUBA No. 91-029
)

VS. ) FI NAL OPI NI ON

) AND ORDER

CI TY OF CANNON BEACH, )
)
Respondent . )

Appeal from City of Cannon Beach.

Dean N. Alterman, Portland, filed the petition for
review and argued on behalf of petitioners. Wth himon the
brief was Kell, Alterman & Runstein.

WIlliam R Canessa and Christian K. Hool ey, Seaside,
filed the response brief. Wth them on the brief was
Canpbel |, Mberg & Canessa. WIlliam R Canessa argued on
behal f of respondent.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON
Referee, participated in the decision.

AFFI RMED 07/ 10/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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1 Opi ni on by Hol stun.
2 NATURE OF THE DECI SI ON
3 Petitioners appeal a city council order denying
4 petitioner Allred' s application for a conditional use permt
5 for a notel in the city's Limted Commercial (Cl) zone.
6 FACTS
7 The relevant facts are set out in the petition for
8 review as foll ows:
9 "The Cannon Beach zoning ordinance allows nmotels
10 as a conditional use in [the Cl1 zone].
11 [Petitioner] Allred applied for a conditional use
12 permt to build a 22 unit notel in the [Cl] zone,
13 on property owned by [petitioner] Hay. The
14 Pl anning Commission held a public hearing on
15 November 15, 1990 and tentatively denied the
16 application, making its decision final on Decenmber
17 15, 1990. The Pl anning Conmm ssion denied the
18 application on two grounds. These were (1) that
19 it was inconsistent with Mdtown Policy 5 of the
20 Conprehensive Plan, and (2) that no need existed
21 for the proposed notel use at the site. The
22 Pl anni ng Conm ssion found that the application
23 woul d meet t he ot her st andar ds of t he
24 Conprehensive Plan and zoning ordinance if the
25 notel were reduced to 17 units from 22 units.
26 "[Petitioners] Hay and Allred appealed the
27 Pl anning Commi ssion's decision to the City
28 Counci | . The City Council upheld the decision on
29 February 5, 1991 and adopted findings and
30 concl usions on March 5, 1991. * * *" Petition for
31 Revi ew 2- 3.
32 DECI SI ON
33 In their appeal before LUBA, petitioners challenge both
34 of the reasons given by the city in its findings for denying
35 the request. We address the challenge to the city's
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findings concerning demand for the use at the proposed
| ocation first.

A Demand

Cannon Beach Zoning Ordinance (CBzZO) 8 6.110 provides,
in part, as follows:

"Before a conditional use is approved, findings
will be nade that the use will conply with the
follow ng standards:

"1l. A demand exists for the use at the proposed

| ocati on. Several factors which should be
considered in determ ning whether or not this
demand exists include: accessibility for

users (such as custoners and enployees),
availability of simlar exi sting uses,
avai lability of other appropriately zoned
sites, particularly those not requiring
condi ti onal use approval, and t he
desirability of other suitably zoned sites
for the use.

Mk ok ok ok kM

The <city found CBZO 8§ 6.110 was not satisfied.
According to the city's findings, there are approxinmtely
600 existing motel wunits in Cannon Beach.1 The city's
findings then explain that only the Residential Mtel (RM
zone allows notels as a use permtted outright. Al t hough
there presently are no vacant RM zoned parcels in the city,
the city's findings explain that two RM zoned parcels in the

Tol ovano area, which are presently occupied by nmotels, are

1The 600 unit figure includes 115 units at the Cannon Beach Conference
Center (CBCC). The CBCC units are rented as a group for private neetings
and conferences.
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not devel oped to the maxi num nunmber of notel units possible.
Both notels have plans to redevelop the properties to
provide nore units. In addition, the city identifies a
nunber of other parcels in the Mdtown area of the city
zoned RM These parcels apparently are developed wth
single famly dwellings. However, according to the city's
findings, the owners of existing RM zoned parcels have a
financial incentive to redevelop their parcels for notel
use. Al together, the city found the existing RM zoned
parcels have the redevel opnent potential to provide 130
additional notel units. The city found "[s]even hundred and
thirty notel units provide adequate visitor housing."
Record 5.

Petitioners present several challenges to the city's
findings. W first discuss the requirenment of CBZO § 6.110
bef ore addressing petitioners' challenges.

1. CBzZO § 6.110

CBZO 8§ 6.110(1) requires that the city determ ne "[a]

demand exists for the use at the proposed |ocation.” The

CBZO provides no definition of the term "demand," so the

comonly understood neaning of the term applies. Sarti v.
City of Lake Oswego, 106 O App 594, 597, _ P2d _
(1991). Websters Third New International Di ctionary

i ncludes the follow ng definition of "demand":

"[Al] manifested desire for ownership or use * * *:
a need or request for a comodity * * *;
wi | lingness and ability to purchase a commodity or
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service * * *: the quantities of goods or of a
service that would be purchased at each of various
possible prices at a given time * * * " Id. at
598.

CBZO § 6.110(1) requires that the identified demand exi st
"at the proposed |ocation.” Furthernmore, CBZO 8§ 6.110(1)
specifies factors which should be considered in determ ning
whet her a demand exists for the use at the proposed
| ocation. These factors, quoted supra, have nore to do with
the suitability of the proposed l|location as conpared with
other alternative sites, than they do with demand for notel
units. Therefore it is only partially accurate to
characterize the CBZO § 6.110(1) as a "demand" standard or
criterion. CBZO 8§ 6.110(1) requires the city to find a
demand exists and, if so, whether the proposed location is
required to neet that demand or whether, conpared with other
alternatives for satisfying the identified demand, the
proposed location is not required to satisfy the identified
demand.
2. The CBCC Units
Petitioners submtted statistical evidence that a

"demand" exists for notel units in Cannon Beach.2 The city

2Room tax collections have risen significantly in Cannon Beach since
1987. Record 31. Petitioners also identify evidence in the record that
not el occupancy rates in Cannon Beach have risen from 55% to 70% since
1985.
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does not di spute petitioner's statistical evi dence. 3
However, the evidence submtted by petitioners does not
suggest any particular nunber of notel units is presently
needed to satisfy the existing demand for nmotel units. The
city found there presently are 600 notel wunits in Cannon
Beach. The city added to that figure the estimted 130
units which could be constructed on existing RM zoned | and
and concl uded that 730 notel units "provide adequate visitor
housi ng." Record 5.

Petitioners do not dispute the city's conclusion that
730 motel units would be adequate to satisfy the demand for
not el units. However, petitioners contend the city
i nproperly counts the 115 CBCC units as existing notel
units. Petitioners also contend that 50 to 60 of the 130
units potentially devel opable on RM zoned property would be
| ocated on property owned by the CBCC and should not have
been counted as notel units. Because use of the CBCC units
is limted to groups wusing the conference center,
petitioners contend they are not available to the genera
public and should not have been counted by the city as notel

units available to neet the demand for notel units.

3The city did adopt a finding that there is no "demand for * * *
additional nmotel units in the [Cl] Zone in general and the M dtown area
specifically." Record 4. Petitioners challenge that finding on evidentiary
grounds. However, we do not understand the city to dispute that there is a
current demand for nore notel wunits. Rat her, the central disagreenment
between petitioners and the city is whether a demand exists at the subject
property or whether other appropriately zoned property is available to neet
t he existing demand.
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While petitioners disagree with the city concerning
whet her the existing and potential CBCC units should have
been counted as notel wunits, petitioners provide no basis
for us to reject the city's decision to do so. We agree
with the city that the CBCC units fall wthin the CBZO
definition of "notel."4 Admttedly, the CBCC units differ
from other notel units in that they serve a nore |limted
clientele. However, petitioners present no reason why that
difference requires that the CBCC units not be counted at
all in identifying the demand for notel wunits in Cannon
Beach. Presumably visitors to the CBCC would conpete for
other notel units were the CBCC units not avail able. W see
no reason to fault the city's reasoning, and petitioners
offer no other reason why the city's decision to include the
CBCC wunits in conputing demand for notel units was
reversible error.

3. The 130 Potential Units

Petitioners contend the <city inproperly counts 130
"potential” units in concluding there is no demand for the
use at the proposed I ocation. Petitioners contend these

potential units have no bearing on whether there are

4As defined by CBZO § 1.030(76):

"*Motel' means a building, or group of buildings on the sane
ot containing notel rental units for rental to transients and
consisting of individual sleeping quarters with or wthout
cooking facilities which are designed, intended, or used
primarily for the accommmdation of transients, and shal

i ncl ude hotels or inns."
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sufficient notel units now.

As expl ai ned above, the standard inposed by CBZO 8§
6.110(1) is not whether there are sufficient notel wunits
now. Rather, CBZO 8§ 6.110(1) requires precisely the type of
analysis the city performed, including identifying existing
motel units and identifying the nunber of units that could
be constructed on other appropriately zoned property.
Al t hough we see no reason why the city could not interpret
CBzO 8 6.110(1) to permt it to discount, in whole or in
part, the availability of RM zoned property for notel
devel opnent where that property is currently developed with
single famly dwellings, we do not believe the city nust
interpret CBZO 8 6.110(1) in that manner. We cannot say
interpreting CBZO 8 6.110(1) as including such parcels as

"avai |l abl e, due to the higher financial return associated

with notel use, is wong as a matter of |aw. McCoy v. Linn

County, 90 O App 271, 275-276, 752 P2d 323 (1988); cf.
Bridges v. City of Salem O LUBA _ (LUBA No. 90-035,

July 27, 1990), slip op 16, aff'd 104 O App 221 (1990)
(city nmust consider existing nmulti-famly zoned property
devel oped with older single-famly dwellings in determning
whet her there is an "overriding public need" for nore nulti-
famly zoned | and).
4. The Tol ovano Area Potential Units
Petitioners argue the city erroneously considered the

Tol ovano area RM zoned parcels in addressing the demand
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criterion of CBZO § 6.110. According to petitioners,
expansion of existing notels in an area approximtely one
mle from the subject property has no bearing on demand at
t he proposed |ocation and those expansion plans show the
Tol ovano area parcels are not available to petitioners.

Once again, petitioners m sunderstand what CBZO 8§
6.110(1) requires. It requires that the city determ ne

whet her a demand exists for the use at the proposed

| ocati on. In making the |ocational determ nation, CBZO 8§
6.110(1) requires that the city | ook at appropriately zoned
sites elsewhere in the city to determ ne whether they are
avai | abl e. Even if a demand for notel units is identified,
if there are other avail able appropriately zoned parcels on
which notels may be built, there is no demand for notel
units at the proposed |ocation. The ~city correctly
construed CBZO 8§ 6.110(1) as requiring consideration of
properties beyond the imedi ate area of the subject parcel
in determning whether there is other available suitably
zoned sites for the proposed use. We reject petitioners'
contention that the city should not have considered the
availability of the Tol ovano area parcels.

5. Ot her Deci sions Concerning Requests for
Approval of Mtels in the ClI Zone

Petitioners point out there is evidence in the record
that the city previously approved a 30 unit hotel and a 20
unit nmotel in the Cl1 zone. Al t hough the record also shows

both of those projects were withdrawn, petitioners conplain

Page 9



© 00 ~N oo o b~ w NP

e e N
w N B O

14
15
16
17
18
19
20
21
22
23

the record shows no justification for approving those
applications and denying the subject application.

Because the prior decisions thenselves are not included
in the record, we have no way to determ ne whether those
earlier decisions actually are inconsistent wth the
chal l enged decision. Although petitioners nmay be suggesting
that the city is engaging in arbitrary decision making,
petitioners offer no argunent in support of that position
and the record in this appeal does not support such a
concl usi on.

I n concl usi on, we reject each of petitioners'
chall enges to the city's findings of nonconpliance with CBZO
§ 6.110(1).

B. Plan M dtown Policy 5

Petitioners al so cont end t he city erroneously
interpreted and applied Plan Mdtown Policy 5 as a basis for
denyi ng the subject application.>

Because we have rejected petitioners' argunment s
concerning CBZO 8§ 6.110(1), the city's finding that the
proposal fails to satisfy that CBZO standard provides a
sufficient basis for sustaining the city's decision, even if
the city erroneously interpreted and applied Plan M dtown

Policy 5. Mirrely v. Marion County, 16 Or LUBA 385, 387-388

5Plan Mdtown Policy 5 "encourages" concentration of retail activities
in the conmercial zone where the subject property is |ocated and specifies
priorities for expansion of that commercial area, if warranted.
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(1988); Vvalley View Nursery v. Jackson County, 15 O LUBA

1

2 591, 598 (1987). W therefore do not consider the parties
3 argunents concerning Plan M dtown Policy 5.
4

The city's decision is affirmed.
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