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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

WESTERN PACI FI C DEVELOPMENT,
an Oregon corporation,

Petitioner, LUBA No. 91-032

FI NAL OPI NI ON
AND ORDER

VS.

CI TY OF BROOKI NGS,

Z
N N N N N N N N N O
N—r

Respondent .

Appeal from City of Brookings.

John C. Babin, Brookings, filed the petition for review
and argued on behalf of petitioner. Wth himon the brief
was Babin & Keusink, P.C

Martin E. Stone, Coquille, filed the response brief and
argued on behal f of respondent. Wth himon the brief was
Sl ack, Stone & G || espie

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON
Referee, participated in the decision.

MORATORI UM | NVALI DATED
08/ 02/ 91

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeal s Cty of Br ooki ngs Or di nance
No. 91-0-471 (noratorium ordinance), which establishes a
nmor at ori um on connections to the city's sewerage system
FACTS

On Decenber 11, 1986, the Oregon Departnent of
Environmental Quality (DEQ issued a Notice of Violation and
Intent to Assess Civil Penalty (notice of violation) to the
City of Brookings. The notice of violation alleged the city
had violated the ternms of its "National Pollutant Di scharge
Eli mnation System Permt" by discharging:

"waste water containing concentrations and/or
amounts  of bi ochem cal oxygen demand, t ot al
suspended solids and fecal coliform in excess of
[ perm ssible] waste discharge limtations * * *_ "
Record 539.

The <city responded to the notice of violation by
developing, and in April, 1988 adopting, a "Wstewater
Facilities Plan" (plan). The introduction to the plan

states, in part, the follow ng:

"* * * There have been periods during which
partially treated sewage was bypassed to the ocean
because of hydraulic overloading with the system
In addition to these bypassing problens, various
unit processes are experiencing problens because
of hydraulic overloading.* * *" Record 419.

The plan includes a two stage program for inproving the
city's sewerage system These stages are identified in the

plan as "stage |I" and "stage Il." Record 511-512.
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On February 4, 1991, the city received a letter from
the city's engineering firm (hereinafter referred to as
engi neering firm, which had participated in devel oping the
pl an and had designed the inprovenents to the system?! This
letter states the design capacity of the city's sewerage
system has been reached, and that the engineering firm
estimates there is only enough reserve system capacity to

serve an additional 300 residential connections to the

system The engineering firm sent this letter in response

to discoveries it nmade while working on "stage | of [the
city's] wastewater treatnent plant reconstruction.” Record
11.

The city thereafter initiated proceedings to adopt a
moratorium limting connections to its sewerage system
pendi ng a system upgrade. On February 11, 1991, the city
adopt ed a t empor ary moratorium on sewer age system
connecti ons. On March 12, 1991, the city adopted the
chal | enged noratorium ordi nance.

The challenged noratorium ordinance determnes the
city's sewage disposal pl ant has reached its design
capacity. The ordinance further concludes the sewerage
system has a remmining reserve capacity which enables it to
accommpdat e an estimated 300 additional "Equivalent Dwelling

Unit" (EDU) sewerage system connections. An EDU is defined

1This letter is unsigned. We discuss the significance of this feature
of this letter under the second assignnment of error
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"* * * the load rate or equivalent for which
public wutility systens are provided, calculated
under the provisions of Sections 3 and 4 of
Ordi nance No. 87-0-418 [Ordi nance No. 418] of the
City of Brookings (inmposing Systens Devel opnent
Char ges), based upon the character of t he
structure." Moratorium ordi nance, section 1(B).?2

Ordi nance No. 418, section 2(B) defines "Dwelling Unit

Load" as:

"The basic |load placed on public utility systens
by a single famly or group of l|less than six (6)
persons residing in or occupying transient or
per manent |iving accommpdati ons. ™

Ordinance No. 418, section 4 determnes certain EDU
equi val enci es for nonresidential uses, e.g., a "Retail store
with public restroonl is determ ned to be the equival ent of
2 EDU s; an "Ofice/ Commercial" use with public rest roomns
is determned to be the equivalent of 2 EDU s.

The noratorium ordi nance divides the remnining 300 EDU
connection capacity as follows: (1) 186 EDU connections
all ocated to the Harbor Sanitary District;3 (2) 75 EDU

connections allocated to existing devel opnent in the "Dawson

20rdi nance No. 418, section 2 defines an "EDU' as foll ows:

"The load rate or equivalent for which public utility systens
services are provided to any non-residential bui | di ng,
structure or parcel of land." (Enphasis supplied.)

3The city's sewage di sposal plant serves the needs of both the city and
the Harbor Sanitary District. The Harbor Sanitary District serves the
uni ncor porated Harbor comrunity. Record 421
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Tract Local Inprovenent District" (Dawson Tract LID);4 (3)
89 EDU connections allocated to residential devel opnent
within the city; and (4) 22 EDU connections allocated to
commercial and industrial devel opment within the city.

The challenged noratorium ordinance authorizes city
approval of individual requests for EDU connections only
under specific circunmstances. To qualify for city approva
of an EDU connection, the applicant nust (1) apply for a
building permt for the proposed devel opnent requiring the

EDU connection, and (2) pay all systens devel opnent charges

and "all other applicable" fees. Further, under the
nor at ori um or di nance, EDU connecti on appr oval IS
specifically conditioned on two additional events. First,

construction of the unit(s) to be connected to the city's
sewer age system nust begin within 120 days of city sewerage
system connecti on approval. Second, such construction nust
be conplete, and a certificate of occupancy issued, wthin
one year from the time of EDU connection approval. | f
either of these requirenents regarding construction is not
sati sfi ed, t hen t he EDU connecti on approval IS
"automatically revoked," unless a tinmely and adequate

application for an extension of time is filed with the

4We understand the Dawson Tract is now |ocated within the city limts.
VWhile there is sone evidence to the contrary, it is out of date. Conpare
Record 11 and Respondent's Brief 12 with Record 421.
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Essential ly, petitioner's argunents regarding the
chal l enged noratorium di spute the validity of the manner in
which the city determ ned and all ocated the reserve capacity
of the city's sewerage system To understand the issues
rai sed by petitioner it is helpful to understand sonme of the
facts regarding petitioner's concern with, and interest in,
the chall enged noratorium

Petitioner's interest in the noratorium ordinance
relates to the fact that it has a prior city approval to
construct a planned unit devel opnment (PUD) on approxi mtely
30 acres of land zoned for residential use. This approva
is inpacted by the chall enged noratorium ordinance. There
is no dispute that on August 7, 1990, several nonths prior
to adoption of the challenged noratorium petitioner
received tentative subdivision plat and PUD approval for a
56 unit, duplex style, residential developnent.?® Thi s
approval authorizes phased devel opnent of the PUD over a
five year period, subject to several conditions of approval.
Further, the order approving petitioner's PUD contains the

foll ow ng findings:

5The noratorium ordi nance does not state the period of tine a tinely and
adequate request for an extension of time wll delay the "automatic"
revocati on of a sewerage system connection approval .

6Petitioner has applied for and received all required building pernits.
However, it has neither paid the systens devel opnent and all "other" fees,
nor conpl eted construction of the units requiring the connections.
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"Existing and pr oposed new facilities wll
adequately provide * * * sewer service to the
site. The city has the capacity to provide * * *
sewer service to the site w thout negative inpact
to the city facilities and capacities.” Record
370.

On October 1990, petitioner began construction of the
PUD. 7 Petitioner apparently made its financial arrangenments
to construct the project based on its understanding that it
had approval to construct the PUD units on a five year
timetable. It is petitioner's position that by the tinme the
city adopted the challenged noratorium ordinance, it had
made substantial progress toward satisfying the conditions
of the PUD approval decision. Petitioner fears the 89 EDU
connections allocated to residential use by the ordinance
wll be distributed to other applicants before it is in a
position to apply for the EDU connections it will require to
conplete its devel opnent. 8

Petitioner participated in the city proceedi ngs | eading
up to the chall enged ordinance. After the city adopted the
chal | enged noratorium decision, petitioner appealed to this
Boar d.

FI RST ASSI GNVENT OF ERROR

"The City of Brookings failed to denonstrate that

’Petitioner alleges that as of March 7, 1991, it had expended $2, 393, 261
of the expected $12, 864, 459 cost of the PUD

8We cannot tell wunder the city's definition of "EDU' how many EDU
connections would be required to connect all of petitioner's proposed 56
unit duplex style residential developnent to the city's sewerage system
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t he housing needs of the area affected had been
accommodated as nuch as possible in any program
for al | ocati ng any remai ni ng key facility
capacity."

The challenged noratorium ordinance is based on a
shortage of key public facilities. ORS 197.520 provides the
following requirenments applicable to the adoption of a

nor at ori um based on a shortage of key public facilities:

"(1) No city * * * my adopt a noratorium on
construction or land development unless it
first makes witten findings justifying the
need for the noratorium in the manner
provided for in this section.

"(2) A nor at ori um may be justified by
denonstration of a need to prevent a shortage
of key facilities * * * which would otherw se
occur during the effective period of the

mor at ori um Such a denonstration shall be
based upon reasonably available information
and shall include, but need not be |limted

to, findings:

"k X * * *

"(c) That the housing needs of the area
af fected have been accommpdated as nuch

as possi bl e in any program  for
allocating any remaining key facility
capacity.

"x % * % %"

Petitioner argues the city's findings are inadequate to
establish conpliance with ORS 197.520(2)(c) because they
fail to identify what the housing needs of the sewerage
system's service area are. Petitioner also contends the

city failed to accommodate housing needs as nmuch as

possi ble.” W address these contentions separately bel ow.
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A. | dentification of Housing Needs in the Service
Area

Petitioner ar gues t he findi ngs supporting t he
chal l enged noratorium fail to establish what the housing
needs of the sewerage system service area are. Petitioner
argues that before the <city my establish a program
al l ocating the reserve sewerage system capacity, and thereby
"accommodate"” the "housing needs" of the area to be served
"as nmuch as possible,” the city nmust first determ ne what
t he housi ng needs of the area are. ORS 197.520(2)(c).

The city argues it did adopt findings establishing the
housi ng needs of the area served by the sewerage system It
cites findings identifying the Harbor Sanitary District and
the City of Brookings as the sewerage system s service area.
Record 10. Next, the city cites the followng finding as
establishing the extent of the housing needs in the

identified service area:

"The City of Brookings and the Harbor Sanitary
District, whose sewage is received by the City,
currently have nore |ots available for devel opnment
than can be served by th[e] anticipated reserve
capacity.” Record 11

We agree wth petitioner that ORS 197.520(2)(c)
requires the city to identify the housing needs of the
service area, and that the city failed to adopt such
findi ngs. The city's findings sinply state there are nore
| ots avail able for developnment in the service area than can

be served by the reserve capacity of the sewerage system
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This says nothing about what the housing needs of the
service area are.

Thi s subassi gnnent of error is sustained.

B. Accommodati on of Housi ng Needs

Qur determnation that the city adopted no findings
identifying the housing needs of the affected area requires
i nvalidation of the chall enged noratorium ORS 197.540(2).
However, to the extent that it wmy be helpful to the
parties, we resolve this subassignnment of error, as well as
t he subsequent assignments of error where appropriate.

Petitioner argues that wunder ORS 197.520(2)(c), in
order to accommodate the housing needs of the service area
"as much as possible,” the city nust give "priority" to
identified service area housing needs. Petitioner contends
the city failed to give any priority to housing needs of the
service area. Petitioner argues the 75 EDU s allocated to
the Dawson Tract LID are unrelated to any need for housing
and may be used to serve industrial or comercial uses as
well as residential uses.?® Petitioner further argues the
city sinply allocated the remaining 111 EDU s of sewerage
system reserve capacity according to the percentage of |and
zoned residential and the percentage of | and zoned

i ndustrial or commerci al .

9Petitioner also suggests that the 114 connections allocated to the
Harbor Sanitary District (sanitary district), are also unrelated to any
need for housing.
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The city does not dispute that the requirenent of
ORS 197.520(2)(c) that housing needs be "accompdated as
much as possible,” requires the city to give priority to
housing needs in the sewerage systenmls service area.
However, the city argues its findings establish that it did
give priority to the housing needs of the sewerage system

service area. The city cites the follow ng findings:

"For purposes of allocating remaining reserve
capacity of the City's wastewater treatnent plant
* % * an intergovernnental agreenment * * *
allocat[es] * * * reserve capacity as follows:
186 EDU s to the City of Brookings and 114 EDU s
to the Harbor Sanitary District.

"The allocation of the remmining capacity by the
city of Brookings under the provisions of this
Ordinance gives priority to accommodating the
housi ng needs of the City of Br ooki ngs. "
(Enphasi s supplied.) Record 11.

The city explains it allocated 114 EDU connections to
the sanitary district pursuant to the above nentioned
i ntergovernnmental agreenent,1 and that thereafter it only
had 186 EDU connections to allocate within city limts. The
city explains it allocated 75 EDU s to the Dawson Tract LID
because that devel opnent is nearly conplete and the city has
undertaken to expend in excess of 3 mllion dollars toward
extending city services to it. The <city concedes it

"generally" allocated the remaining 111 EDU connections

10Thi s intergovernmental agreement is not in the record, and nothing to
which we are cited in the record establishes whether any priority was given
to the housing needs in the sanitary district service area.
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according to the "percentage of |and zoned for residential

commercial and industrial wuse * * *" wthin the city.
Respondent's Brief 12; Record 15. The city maintains that
as a result of its EDU connection allocation program the
chall enged noratorium specifically allocates only 22 EDU
connections to industrial and comrercial developnent within
the city. The city argues that because nore EDU connecti ons
were allocated overall to residential developnent than to
ot her kinds of developnent, the housing needs of the city

were accommodated "as nuch as possible,” as required by
ORS 197.520(2) (c).

We disagree with the city. Under ORS 197.520(2)(c),
any programto allocate scarce key public facility capacity
requires accommodating identified housing needs in the
service area "as nuch as possible,"” over other kinds of
devel opnent needs. The proposed allocation program
allocates 114 EDU s to the sanitary district and 75 EDU s to
the Dawson Tract LID without any limtation on use by
nonresi dential users, and allocates the city's renaining
reserve sewerage system capacity according to the proportion
of land zoned residential, comercial and industrial
Absent an explanation of why this manner of allocation
provides the statutorily required priority to housing needs
of the affected area, we do not believe such a program for

allocating key public facilities is the equival ent of giving

priority to the housing needs of the identified service

Page 12



o A W N

o 00 N O

10
11

12
13
14
15
16
17

18
19
20
21
22
23
24
25
26

ar ea. The city's ordinance fails to denonstrate conpliance
with ORS 197.520(2)(c).

Thi s subassi gnnent of error is sustained.

The first assignnent of error is sustained.

SECOND ASSI GNMVENT OF ERROR

"The adoption of Ordinance No. 91-0-471 is not
justified and is not supported by substanti al
evidence in the record as a whole."

ORS 197.520(2)(a) requires that the adoption of a
noratori um based on a shortage of key public facilities be
supported by findings:

"Showi ng the extent of need beyond the estimted
capacity of existing key facilities expected to
result from new |and devel opnent, i ncl udi ng
identification of any key facilities currently
operating beyond capacity, and the portion of such
capacity already commtted to devel opnent[.]"

Under this assignment of error, petitioner contends the
chal | enged ordi nance fails to conply with ORS 197.520(2) (a).
Speci fically, petitioner contends the «city's findings
estimating the reserve capacity of the sewerage system as
being only 300 EDU s are not supported by substantial
evidence in the whole record. Petitioner also argues the
city's decision lacks findings regarding the portion of the
reserve capacity commtted to developnment and is not

supported by substantial evidence in the whole record. 11

llpetitioner also argues the city's findings that there are nore lots
avail able for developnment than can be served by the renmining reserve
capacity of the city's system are not supported by substantial evidence.
However, we determ ned under the first assignnent of error that these
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We address these contentions separately bel ow

A. Evi dentiary  Support for City's Det er m nati on
Regar di ng Reserve Capacity of Sewerage System

The city relied upon two letters from the engineering
firm to determne that the sewerage system had a reserve
capacity of 300 EDU connections.12 The March 7, 1991 letter
from the engineering firm states in relevant part the
foll ow ng:

"* * * the sizing of process units for Stage [I1]
was based upon the | oadings expected at the tine
of start-up through 1993. Table | conpares the
wast ewater treatnment Stage [I] design data wth
recent flow and |oad information. It is clear
that while flows have been sonmewhat |ower than
projected, the present organic loading is close to
design | evel s.

"We believe there may be sufficient conservatism
included in our treatnent process calculations to

accommodat e 300 addi ti onal residentia
connecti ons. However, wuntil the new plant is
actual ly oper at ed this sunmer , we cannot
accurately determne the anount of treatnment
capacity remaining. Each increment of organic

load which is added beyond the design limt
increases the potential for exceeding your current

250 pound per day BODI13] mass discharge limt.

findings are inadequate to satisfy the requirenent of ORS 197.520(2)(c)
that the city identify the housing needs of the service area. No purpose
is served in reviewing the evidentiary support for inadequate findings.

12These letters state exactly the same thing. However, the letter dated
February 4, 1991 is unsigned, and the letter dated March 7, 1991 is signed.
The fact that the February 4, 1991 letter is unsigned does not reduce the
evidentiary weight of the March 7, 1991 letter, which was signed before the
chal | enged noratorium was adopted. When we refer to the engineering firms
"letter"” in this opinion, we are referring to the March 7, 1991 letter

13Bi ochemni cal oxygen demand ("BOD') is defined by the plan as follows:
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"We  suggest t hat i f up to 300 additional
residential connections are to be made, the city
shoul d make provisions to install a chem cal feed

systemto the primary and secondary clarifiers.* *
*[14]

"We recommend no nore than 300 additional units be
connected to the Stage [I] wastewater treatnment
system even if chem cal addition is used.
Further additional connections should not be nade
until one of the follow ng steps occurs:

"1l. The ongoing facility plan update determ nes
if the [DEQ wll relax the current 250
pounds per day BOD mass discharge |imt
during the wi nter nonths.

"2. Operating data is available this sumer from
the Stage [I] treatnent plant expansion.

"[A] paraneter [which] is a nmeasure of wastewater strength in
terms of the quantity of oxygen required for biological
oxi dation of the organic matter contained in the wastewater.
The BOD | oading inposed on a treatnment plant influences both
the type and degree of treatnent that nust be provided to
produce the required effluent quality. * * *" Record 454.

14The chal | enged decision contains the follow ng findings:

"The addition of a chenmical feed system to the city's
wastewater treatnment facility is an interimnethod to maxim ze
pl ant capacity.

"No funds are available within the current budget to fund
anticipated costs of a chenmical feed system" Record 12.

Apparently, the city interpreted the engineering firms reconmendation
to be that a chenical treatnent systemwas only required if the connections
to the city's sewerage system exceeded the estimted 300 residential
connections avail able. No party challenges this interpretation of the
engineering firms letter. However, it is not at all clear to us that the
engineering firm determined that the systemls reserve capacity could
accommodate 300 EDU connections if the city did not add a chemical feed
system as an interim measure.
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"3. The Stage [II] treatnent plant expansion is
conpl et e.

"ok ok ox ok " Record 47-49.

Petitioner cites a letter from DEQ a letter from
Fetrow Engineering, Inc. to petitioner's attorney (Fetrow
letter), and a letter from T.J. Bossard and Associates to
the <city manager (Bossard letter), as evidence which
underm nes the letter fromthe engineering firm

The letter from DEQ is dated January 29, 1988. As far
as we can tell, the DEQ letter responds to a prior version
of the wastewater facilities plan the <city ultimtely
adopted in April, 1988, that the city submtted to DEQ for
its review The portion of the DEQ letter cited by

petitioner states the follow ng:

"The Stage | design data presented in Appendix |
i ndi cate an organic capacity that will accommbdate
approximately 10 years of growh (population
7310), but that the plant (or mmjor portions of
it) will be at hydraulic capacity imediately.
That 1is, the grit renoval facilities, primry
clarifiers, and chlorine contact chanmber will be
at capacity when conpleted. G ven that Stage |
design appears to be Ilimted by the hydraulic
capacity, what overall design population can be
served by the Stage |I plant? At what year is the
entire Stage | plant expected to 'reach capacity,"
and no longer be able to neet discharge limts?"
(Enphasis in original.) Record 100.

This letter provides no basis for concluding that the city's
sewage di sposal system has any particular capacity. Rather,
what the systenls capacity is, is precisely the question the

DEQ | etter asks.
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Regarding the Fetrow |l etter, it states in relevant part

t he foll ow ng:

"2. RESERVE CAPACI TY:

"The information you provided indicates that there
is 10% reserve capacity in the treatnment plant,

and this is the basis for limting the hookups to
300 equivalent residential dwelling units (EDU)
The plant is rated at 1 [mllion gallons per day

(MaD)] so the remmining capacity is estimted at
100, 000 gal |l ons.

"In order to determ ne how this reserve capacity
related to 300 hookups, we reviewed the [city's
April 1988 Wastewater Facilities Plan], which
esti mat ed t he residenti al flow at 55
gal | ons/ capi ta/day (GPCD). For EPA purposes, the
pl an also projected residential flow at 70 GPCD.
Using these nunbers and the remmining capacity we
can calculate the population density of EDU s as
fol | ows:

"a. 100, 000/300 = 330 gallons/unit/day (GUD)

"b. 330 GUD/ 55 GPCD

6.0 peopl e/unit
330 GUD/ 70 GPCD

(@]

4.7 people/unit
"d. 330 GUD/ 100 GPCD = 3.3 people/unit

"The above densities are higher than we would
expect for the Brookings area and nore than the
accepted density average of 2.7 people/unit.
Using this average, the nunmber of EDU available is
as follows:

a. 100, 000/ 55

1,818/ 2.7

678 EDU
“b. 100, 000/ 70

1,429/ 2.7

529 EDU
"c. 100,000/100 = 1,000/2.7 = 370 EDU
"3. PLANT RECORDS:

"The charts you provided, illustrate the plant
ef fl uent | oadings from January 1989 through
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Decenber 1990, show unusually high peak BOD | evels
in January and Septenmber 1990. Since these peak
level s do not seem to correlate with flow or TSS
levels or with simlar peaks in 1989, we question
if this data is accurate. G ven that these high
| evel s are based on a single data point, they do
not necessarily indicate a trend or recurring
probl em The Septenber levels nmay be related to
an industrial discharge (i.e. fish processing
etc.).

"k ok ox % *" Record 279-280.

This letter does not so wundermne the engineering
firms letter that it is unreasonable to rely upon the
engineering firms letter. Rat her, the Fetrow Iletter
cal cul ates what the author believes to be the reserve

capacity of the sewerage system based on an assunption that

all EDU connections will be distributed by the city on the
basis of one EDU per "2.7 people” per "unit."” As far as we
can tell, this assunption in the Fetrow letter does not

account for the city's definition of "EDU," which appears to
contenplate for a residence the sane basic system | oad that
is defined as one "Dwelling Unit Load." As stated in our
di scussion of the facts, supra, under Ordinance No. 418, one
"Dwelling Unit Load" is the load on the sewerage system

placed by up to six people residing in a particular

househol d. In other words, the residential EDU connections
al l ocated under the proposed program are not based on the
| oad placed on the system by "2.7 people/unit.” Rather, the
EDU connection allocation program is based on what is

defi ned by ordi nance as an "EDU' | oad. Further, even if the
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city's definition of "EDU' could be interpreted to authorize
EDU connections based on a residential density average of
"2.7 people/unit,"” the Fetrow letter does not explain the
basis for its stated "expected" density average of "2.7
peopl e/unit."”

Regarding the statenents in the Fetrow | etter regarding
"PLANT RECORDS, " they simlarly do not undermne the city's
engineering firms letter. The Fetrow letter sinply
speculates that the high levels of effluent loading in
January and Septenber 1990 do not "necessarily" indicate a
"trend" and "may be related to "industrial discharge."
While this portion of the Fetrow letter speculates as to
reasons why the city's sewerage system overl oaded in January
and Septenber, it does not dispute that the city's sewerage
system did overload at |east twice in 1990.

We conclude that the Fetrow |etter does not underm ne
the engineering firms letter.

Finally, with regard to the Bossard letter, it states
substantially identical information to that contained in the
Fetrow letter. For reasons simlar to those explained above
regarding the Fetrow letter, we do not believe that it
underm nes the engineering firms letter such that it was
unreasonable for the city to rely wupon the engineering
firms letter.

We conclude the city's determi nation that its sewerage

system has sufficient reserve capacity to accommodate 300
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EDU connections is not underm ned by the evidence cited by
the petitioner, and that a reasonable person would rely upon
the March 7, 1991 letter fromthe engineering firm

Thi s subassi gnnent of error is denied.

B. Adequacy of Findings Regarding Conmtted Reserve
Capacity

As we understand it, the city takes the position that
certain nunbers of EDU connections were allocated to the
sanitary district and Dawson Tract LID because they are
"already commtted to devel opnent” under ORS 197.520(2)(a).
However, the only findings addressing the requirenment of ORS
197.520(2)(a) regarding the extent of capacity conmtted to
devel opment are those which state the city has entered into
an intergovernnental agreenent to allocate 114 EDU s to the
sanitary district, and those findings that state the city
will allocate 75 EDU s to the Dawson Tract LID. These
findings do not explain why the <city believes these
connections are "already commtted" due to developnment in
the sanitary district and the Dawson Tract LID. Because the
city adopted no findings in this regard, this subassignnment

of error is sustained.?15

15petitioner also argues the city should have explained why it did not
deternmine the city's reserve system capacity is "already commtted to"
petitioner's PUD devel opnent. ORS 197.520(2)(a). W state above that the
city's findings are inadequate to show the reserve capacity of the city's
sewerage system "already comitted to developnent,"” as required by
ORS 197.520(2)(a). If the city chooses to enact another noratorium its
findings nmust denmonstrate conpliance with ORS 197.520(2)(a), and that wll
necessarily include providing an explanation of why it believes any portion

Page 20



1 The second assi gnnment of error is sustained, in part.
2 THI RD ASSI GNMENT OF ERROR

3 "Respondent failed to properly recogni ze
4 petitioner's vest ed ri ght to conti nue its
5 devel opnent pursuant to the terns and conditions
6 of the final order of tentative plat and PUD
7 approval of August 7, 1990."

8 FOURTH ASSI GNMVENT OF ERROR

9 "Respondent should be estopped from taking any
10 action under Ordinance No. 91-0-471 in abridgenment
11 or derogation of the rights of petitioner as
12 established by respondent's final order of August
13 7, 1990."

14 FIFTH ASSI GNMENT OF ERROR

15 "Respondent' s adopti on of time restrictions

16 applicable to the construction of buildings and

17 providing for forfeiture of right to conplete

18 construction and financi al penalties is an

19 exercise of zoning and planning authority which

20 substantially inpacts the present and future

21 devel opnent of petitioner's property and thereby

22 constitutes a reviewable |and use decision nmade

23 final at the time of the adoption of Ordinance No.

24 91-0-471 on March 12, 1991; as a land use

25 decision, it is subject to reversal or remand."

26 ORS 197.540 provides, in relevant part:

27 "(1) In the manner provided in ORS 197.830 to

28 197. 845, [ LUBA] shal | review * * * any

29 nor at ori um on construction or | and

30 devel opnent * * * alleged to have Dbeen

31 adopted in violation of the provisions of ORS

32 197.505 to 197. 530.
of sewerage system capacity is committed to any devel opnent. Petitioner's
argunment that the systems reserve capacity is "already comitted," as

those terns are used in ORS 197.520(2)(a), to providing services to its PUD
devel opnent is based on petitioner's contentions that it has a vested right
to conplete devel opment of the PUD, which we address in the follow ng
section.
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1 "(2) If the board determ nes that a noratorium or
2 corrective program was not adopt ed in
3 conpliance with the provisions of ORS 197.505
4 to 197.530, the board shall issue an order
5 i nval idating the noratorium

6 "% * * * *

7 "(4) Notwi thstandi ng any provi si ons of ORS
8 chapters 196 and 197 to the contrary, the
9 sole standard for review of a noratorium on
10 construction or |and developnment * * * s
11 under the provisions of this section, and
12 such a noratorium shall not be reviewed for
13 conpliance with the statew de planning goals
14 adopted under ORS chapters 196 and 197.

15 "X * * * * N

16 We have determned that this statute limts our scope

17 of review over a challenged decision adopting a noratorium

18 to whether the nmoratorium conplies with ORS 197.505 to

19 197.530.
20 (LUBA No.

In Schatz v. City of Jacksonville, O LUBA __

90-126, May 13, 1991), slip op 9-12, we stated the

21 follow ng regarding our limted scope of review

22 "* * * Qur authority to review a noratorium is
23 limted to determ ning whether its adoption
24 conplies Wi th ORS 195. 505 to 197. 530.
25 Petitioners' argunment is based on the contention
26 that the phrase 'in the manner provided in ORS
27 197.830 to 197.845,' used in ORS 197.540(1), nekes
28 the scope of review provisions of ORS 197.835
29 applicable to our review of a noratorium The
30 city cont ends this phrase i ncor por at es by
31 reference only procedural requirenments for conduct
32 of appeals to LUBA.

33 "In Schatz v. City of Jacksonville, O LUBA
34 _ (LUBA No. 90-153, Order on njection to Record
35 and Motion to Dismss, February 6, 1991), slip op
36 6-9, we considered the simlar issue of whether
37 the phrase 'in the manner provided in ORS 197. 830
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to 197.845,' makes the standing requirenents of

ORS 197.830(2) applicable to appeal s of
pursuant to ORS 197. 540:

"' When t he mor at ori um statute

mor atori a

was

initially adopted by the legislature at

a 1980 special session, it provided:

"*In the manner provi ded [

n

ORS 197.305 to 197.315, the Land
Conservati on and Devel opment
Conmm ssi on shal | review upon
petition by a county, city or
special district governing body or
state agency or a person or group
of persons whose interests are
substantially af f ect ed, any
nmoratori um on construction or | and
devel opnent or a corrective
program alleged to have been
adopt ed in viol ation of t he
provi sions of sections 1 to 4 of
this Act.' (Enphasis deleted.)

O Laws 1980, ch 2, § 5(1).

""Thus, it is <clear that under
initial noratorium statute, the
standing requirement for a person
group to appeal a nor at ori um
corrective program was that the pe
or group have 'interests [which]
substantially affected.’ Such app
were to be conducted by LCDC accor
to the procedures of ORS 197.305
197. 310.

t he
only
or
or
rson
are
eal s
di ng
to

""In 1983, authority to hear appeals of

noratoria and corrective prograns
transferred to this Board. O
1983, ch 827, 8§ 45. The anmendnents
to ORS 197.540(1) only changed
Conservation and Devel opnment Conm ss
to 'Land Use Board of Appeals’
replaced 'ORS 197.305 to 197.315 (

was
Laws
made
Land
ion'

and
1977

Repl acement Part)' with 'ORS 197.830 to

197. 845." No ot her pr ovi si ons
ORS 197.540(1), i ncl udi ng

of
t he
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requi renent that persons or groups of
persons petitioning for review have
"interests [which] are substantially
af fected,' were changed.

""In replacing the phrase 'in the manner
provided by ORS 197.305 to 197.315" with

the phrase 'in the manner provided by
ORS 197. 830 to 197. 845," t he
| egi sl ature sinmply repl aced t he

procedures for LCDC appeals found in
ORS 197. 305 to 197. 315 Wi th t he
procedures for LUBA appeals found in ORS
197.830 to 197. 845. We do not believe
the legislature intended by this change

to i mpose additi onal st andi ng
requi renents on appeals of noratoria and
corrective prograns. *oxoox! (Enphasi s

in original; footnotes omtted.)

"We believe the above reasoning applies equally to
LUBA's scope of review under ORS 197.540. ORS
197.305 to 197.315 (1977 Replacenent Part), the
provi sions governing LCDC appeals referred to when
the noratorium statute was initially adopted in
1980, did not contain scope of review provisions.
Thus, it Is clear t hat under the initial
nmoratorium statute, appeals were to be conducted
by LCDC according to the procedures of ORS 197. 305
to 197.315, and LCDC s scope of review was limted
to determ ning whether a chall enged noratorium was
adopted in violation of ORS 197.505 to 197.530.
In 1983, when authority to hear appeals of
noratoria was transferred from LCDC to LUBA,
amendnents made to ORS 197.540 only changed 'Land
Conservation and Devel opment Conmm ssion' to 'Land
Use Board of Appeals' and replaced 'ORS 197.305 to
197. 315 (1977 Repl acenent Part)' with 'ORS 197.830
to 197.845."

"As we stated in the order quoted above, by

replacing the phrase '"in the manner provided by
ORS 197.305 to 197.315" with the phrase 'in the
manner provided by ORS 197.830 to 197.845," t he

| egislature sinply replaced the procedures for
LCDC appeals found in ORS 197.305 to 197.315 with
the procedures for LUBA appeals found in ORS
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197.830 to 197.845. W do not bel i eve

| egislature intended by this change to alter

(Enphasi s supplied, footnote omtted.)

Accordingly, we believe the issues raised
assi gnments  of error regarding the adoption
noratori um on sewerage connections are beyond our
revi ew. 16

The third, fourth and fifth assignnents of
deni ed.

The city's nmoratoriumis invalidated.

t he
t he
previ ously established scope of review for appeals
of noratori a. Therefore, in reviewing a decision
adopting a noratorium our scope of review
limted to determ ning whether the noratorium was
adopted in violation of ORS 197.505 to 197.530."

in

i s

th

of

ese

t he

scope of

error

are

16However, as we previously noted, it may be that we could review these

issues in an appeal of a decision denying an application for an EDU
connection approval. Western Pacific Developnent, Inc., v. City of
Brookings, . O LUBA ___ (LUBA No. 91-032, Order Denying Mtion for Stay,

April 29, 1991), slip op 7 n 5.
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