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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

THE TERRACES CONDOM NI UM
ASSOCI ATI ON,

Petitioner,

VS.
LUBA No. 91-048
CI TY OF PORTLAND
FI NAL OPI NI ON

N N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
FRANKLI N G. DRAKE and
PRESTON HI EFI ELD,
| nt ervenor s- Respondent. )

Appeal from City of Portl and.

J. David Bennett, Portland, filed the petition for
review and argued on behalf of petitioner. Wth himon the
bri ef was Copel and, Landye, Bennett & Wolf.

Peter A. Kasting, Portland, filed a response brief on
behal f of respondent.

Stephen T. Janik, Portland, filed a response brief and
argued on behalf of intervenors-respondent. Wth himon the
brief was Ball, Janik & Novack.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON,
Referee, participated in the decision.

REVERSED 10/ 10/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals an order of the <city counci
affirmng a decision of the planning director interpreting
the Portland City Code (PCC).
MOTI ON TO | NTERVENE

Franklin G Drake and Preston Hiefield nove to
intervene on the side of respondent in this appeal
proceedi ng. Petitioner does not object to the notion, and
it is allowed.
FACTS

| nt ervenor s-respondent (intervenors) propose to
construct 150 condom nium units on tax |ot 59. Tax lot 59

consists of 2.04 acres and is zoned Miultifam |y Residentia

(R-1). The R1 zone limts the devel opnent density of tax
lot 59 to approximately 80 units. I ntervenors did not
request a variance to the density limtations of the R1

zone to gain approval to <construct the proposed 150
condom nium units. Rat her, intervenors requested an
interpretation fromthe city that 150 units could be built
on tax lot 59 on the basis of prior city zoning approvals
and prior property transactions involving tax |ot 59 and tax
lot 60 (an adjacent parcel). To understand intervenors'
request, it is necessary to outline the devel opnent history
of tax lots 59 and 60.

Tax lot 59 was fornmerly a part of a parcel totalling
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approximately ten acres.1 This ten acre parcel was
previously owned by a single devel oper.?2

In 1973, developer applied for variance approval to
enabl e construction of taller buildings on the entire ten
acre site than permtted by the applicable residential
zone. 3 The city approved the requested height variance.?
The 1973 vari ance authorized buil ding heights of up to seven
stories on the ten acre site to enable construction of a 220
unit condom nium project. However, developer did not
construct these units.

In 1977, developer requested another variance to
increase the height of two buildings planned for the portion
of the ten acre site which is now known as tax |ot 59.
Devel oper sought to increase the height of such buildings

from the seven stories authorized by the 1973 variance, to

1The nunerical references to parcels within the ten acre site have
changed over tinme. There are now three parcels which conprise the ten acre
site. For sinplicity, we refer to these parcels using the sane references

as are utilized in the challenged decision. In the challenged decision,
these three parcels are referred to as tax lot 59, tax lot 60 and the
“"North Area." Record 49. Tax lot 60 is a steep, wooded 2.05 acre parcel

and the north area of the ten acre site consists of six acres.

2Hereafter, we refer to the original developer of these parcels as
"devel oper. "

3The applicable zoning at this tine was Residential (A-1). The A-1
zoning requirements were very simlar to the current R-1 zoning
requirements for the 10 acre site. However, the previous A-1 zoning

designation is not relevant to this opinion

4'n this opinion, we refer to this variance approval as the 1973
vari ance.
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el even stories for one building, and fourteen stories for
t he other. The city approved the second height variance,

subject to the follow ng condition:

"By accepting this variance, height variances
granted [in 1973] are rescinded."> Record 65-66.

In 1978, devel oper devel oped the north area of the ten
acre site with 56 condom nium units, and foundations and
garages for 14 additional units (for a total project of 70
units), whi ch  devel oper then sold.5® A honeowners
association was fornmed for the condom nium units devel oped
on the north area of the ten acre site. At this point,
devel oper owned only what is now tax |lots 59 and 60.

VWil e developer retained its interest in what is now
known as tax lot 59, it never developed it due to financial
difficulties. In 1986, pursuant to the honeowners
associ ati on master agreenent, devel oper conveyed what is now
known as tax lot 60 to the homeowners association.?’ Thi s
conveyance was subject to the following restrictive

covenant:

SWe refer to this variance approval as the 1977 vari ance.

6The challenged decision states variously that the condom nium
devel opnent on the north area of the ten acre site consists of 72
(Record 49) and 70 units (Record 50). However, for purposes of our review,
it does not matter whether the north area has 72 or 70 condom ni um units.

"There is no dispute that, until 1986, tax lots 59 and 60 were one
parcel and were not separately described. |In other words, as of 1986, they
had not been divided. The parties agree that devel oper's conveyance of tax
lot 60 in 1986 effected a division of the original parcel, creating tax
lots 59 and 60.
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"The real property conveyed by the foregoing deed

may  not be devel oped or i nproved and no
i nprovenents nmay be built wupon this property,
except for walking trails, and | andscapi ng,

w thout Grantor's prior witten consent, recorded
in the appropriate deed records. This covenant is
for the benefit of Gantor and its successors in

i nterest. This covenant benefits adjacent |and
owned by Grantor and other adjacent |and owned by
an affiliate of G antor FMD Corporation. Thi s
restrictive covenant is perpetual. * * *"8 Record
212.

Subsequently, devel oper sold its interest in tax |lot 59, and
any interest it nmay have retained in tax lot 60, to
i ntervenors.

VWhen intervenors were ready to develop tax |ot 59, they
requested an interpretation of the PCC from the planning
director regarding the developnent rights of tax lot 59.
Specifically, intervenors requested that the city deterni ne
tax lot 59 had acquired the devel opnent rights which woul d
ot herwi se belong to tax lot 60, and that tax |ot 59 could
lawfully be developed with 150 condoni nium units. The
pl anning director rendered the interpretative decision
request ed by i ntervenors, det erm ni ng t he pr oposed
devel opnent of tax lot 59 with 150 condom nium units was

perm ssible. The planning director specifically determ ned:

"[The Portland City Code density limtation] does
not apply and Tax Lot 59 * * * can be devel oped

8The parties dispute whether this covenant is effective to give
devel oper an interest in tax lot 60 after conveying it to the homeowners
associ ation, such that devel oper retained the devel opnent rights of tax | ot
60. W address the effect of this restrictive covenant infra.
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for 150 units because an adjacent parcel (Tax Lot
60 * * *) is restricted to open space use for
[intervenors' project] and an adjacent 72-unit
condom ni um pr oj ect.

"150 units can be constructed on Tax Lot 59 * * *
subject to the condition that a |egal agreenent be
established by the owner of the property which
prohibits the devel opment of Tax Lot 60 * * *

unl ess approved by the City of Portland." Record

178.

Petitioner appeal ed t he pl anni ng director's
interpretation to the planning conm ssion. The pl anning

conmm ssion reversed the planning director's interpretation

and determ ned that 150 condom nium units could not be
lawfully built on tax lot 59 on the basis of prior zoning
and devel opment history of that ©parcel. | ntervenors
appealed to the city council. The city council reversed the
decision of the planning comm ssion, and affirned the
planning director's interpretation as reflected in the

foll ow ng statenment:

"The City Council concludes that [intervenors] my
construct 150 units on Tax Lot 59 * * * subject to
[conditions of approval]. This conclusion is
based on two grounds, each of which is set forth
bel ow." Record 7.

The first ground for the city's decision is "[t]he
proposed developnent is consistent wth the previously
approved variance and is not affected by the dedication of
open space." Record 7. The second ground for the
chal l enged decision is "[t]he variance in this case runs

with the land.” Record 8. The reasoni ng supporting these
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bases for

"[1]

"[2]

the city's decision is as follows:

The transfer of an interest in Tax Lot 60 to

t he uni t owner s associ ati on was in
fulfillment of the plan inposed on the
Project Site as part of [the 1977 variance
approval ] . It is anal ogous to the effect of
commonly owned open spaces in Planned Unit
Devel opments and Subdi vi si ons. Just as in

t hose cases a transfer of open space to the
unit owners association does not reduce
approved density.

"Whi | e [the 1977 vari ance] did not
specifically address density issues, t he
variance did grant approval of a specific
site plan that included structures designed
for high density devel opnent on Tax Lot 59.
Approval of the height variances necessarily

i ncorporated approval for the Ilevel of
housi ng density appropriate for the approved
structures. The application that was

approved in the variance decision required
t he mai ntenance of Tax Lot 60 as open space,
but did not mandate that any particular party
hold title to Tax Lot 60. The proposal now
before the Council fits within the paraneters
of the approved variance since it retains the
open space required by the approved plan and
retains the level of density that is inplicit
in the structures that were approved in the
hei ght variances.” Record 7-8.

* * * [T]he approvals and conditions
contained in the [1973 and 1977 variance
approvals] run with the Project Site, and
[intervenors have] acquired a vested right to
conplete the project descri bed in the
subm ssion made in conjunction wth these
approvals, and [intervenors] my therefore
construct 150 dwelling units on Tax Lot 59 as
approved [under the 1977 variance]." Recor d
9.

Petitioner appeals the city council's deci sion.
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| ntervenors point out that wunder ORS 197.825, this
Board only has jurisdiction to review | and use deci sions as
defined in in ORS 197.015(10).° I ntervenors argue the
chal l enged decision is not a |land use decision, because it
does not apply conprehensive plan provisions, |and use
regul ati ons or the Statew de Planning Goal s.

We disagree with intervenors. The question in this
appeal is whether current PCC zoning provisions apply to
govern devel opnent of the subject property or whether the
property's prior zoning history establishes a right to a
greater devel opnent density than allowed by the R 1 zone.
This requires the application of a host of city |and use
regul ations ranging from those in effect in 1973 to the
present.

Accordingly, we determne this Board has jurisdiction
to review the decision challenged in this appeal.

FI RST ASSI GNMENT OF ERROR

"The city council's first finding is flawed."

90RS 197.015(10)(a) defines |and use decision as follows:

"(A) A final decision or determnation nmade by a loca
government * * * that concerns the * * * application of:

(i) The goal s;
"(ii) A conprehensive plan provision;

"(iii) Aland use regulation; * * *

"x * % * % "
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In this assignment of error, petitioner challenges the
correctness of the city's interpretation of the | egal effect
of the 1977 wvariance. Petitioner also challenges the
evidentiary support for the those findings |abeled as [1],
quot ed above, determ ning that the 1977 vari ance designated
tax | ot 60 as open space and inplicitly approved a density
of 150 units for tax lot 59, based on a transfer of the
density rights belonging to tax | ot 60.

The city's findings outline an interpretation of the
1977 variance as approving a kind of master plan allow ng a
150 unit residential density for tax lot 59 and requiring
that tax |ot 60 be dedicated as open space. Further, the
findings reflect a determnation that through the presuned
dedication of tax lot 60 for open space use, a density
transfer of tax |ot 60's developnent rights to tax |ot 59
was acconpli shed.

While sone deference may be due to the city's
interpretation of its 1977 variance, it is this Board's
responsibility to determine the correct interpretation of
the 1977 variance and to determ ne whether it acconplished a

density transfer. See McCoy v. Linn County, 90 O App 271

275-76, 752 P2d 323 (1988).

In 1977, the city did not have any code provisions
authorizing city approval of a master devel opment plan or
the transfer of developnent rights. Accordingly, it was not

possible for the city to approve any nmaster devel opnent plan
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or density transfers as a part of the 1977 variance.10 |t
is erroneous to conclude that such approval was given at a
time when the PCC did not authorize such master devel opnment
pl an approvals or density transfers.

Further, even if the city could have lawfully approved
a master devel opnent plan authorizing density transfers in
1977, we do not believe the 1977 vari ance approved a naster
plan and a density transfer enabling tax lot 59 to be
devel oped with 150 condom nium units. At the time of the
1977 variance, tax lots 59 and 60 did not exist as separate
tax |ots. In 1977, the |land now conprising those tax lots
was a single parcel. The 1977 variance purported only to
grant approval to allow the height of two buildings on this
single parcel, consisting of 4.09 acres, to be increased
from a maximum of seven stories (the height previously
allowed by the 1973 variance), to eleven and fourteen
stories respectively. The 1977 variance did not purport to
authorize any particular density for those two buil dings,
and no such authorization <can reasonably be inplied.
Further, the 1977 variance did not purport to require or
aut horize the creation of tax lot 60 to be dedicated to open
space use. In addition, we see nothing in the 1977 vari ance

to suggest t hat variance attenpted to transfer the

10The PCC currently contains detailed standards for approval of
devel opnent density transfers, allowed only in conjunction with Planned
Unit Devel opmrent (PUD) approval. However, there has never been any
speci fic PUD approval for tax |ot 59.
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devel opnent rights of the land that is nowtax |lot 60 to the
| and that is now tax |ot 59.

Finally, the 1977 wvariance contained the follow ng

limtation:
"The approval is based generally on the plans
submtted for [the 1977 wvariance] only. Any

substantial changes in plans would invalidate
approval s made under [t he 1977 variance]."
Record 65.

However, the record does not contain the original or a copy
of the plans submtted with the application for the 1977
vari ance. Petitioner states that because the plans
submtted for the 1977 variance are not in the record, it is
i npossible to determne that a particular devel opnent
density for tax lot 59 was approved by the 1977 variance or
whet her the 1977 proposal has been substantially changed
(and thus whether the 1977 variance remains valid).

I ntervenors cite an unl abel ed docunent in the record as
being the site plan for the 1977 variance. Intervenors also
cite a tax lot map in the record and state it is "clear"
from a conmparison of that map with the unl abel ed docunent
that certain of the buildings shown on the unlabeled
docunment are proposed for tax |ot 59. Further, the city
cites untranscribed audi o tapes as providing testinmony which
further explains what was shown in the plans submtted for
the 1977 vari ance.

We do not believe the unlabel ed docunent together with

the tax ot map, and testinmony in the untranscribed tapes,
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establish a basis upon which a reasonable person would rely
to determne the 1977 variance designated what is now tax
lot 60 as open space or that a particular nunber of
residential units was authorized to be constructed on what
is now tax |ot 59. We agree with petitioner that there is
not substantial evidence in the whole record to support a
determ nation that the 1977 variance approved any particul ar
devel opnent density on tax | ot 59.

In sum we see nothing in the 1977 variance to excuse
conpliance with any applicable zoning requirenent other than
applicable height limtations for the land which is now tax
lots 59 and 60.11 We conclude the city's interpretation of
the 1977 variance is incorrect.

The first assignnent of error is sustained.

SECOND ASSI GNMENT OF ERROR

"The city council's second finding is flawed."

This assignnent of error challenges the ~city's
determ nation that intervenors possess a vested right to
construct a 150 unit condom ni um devel opment on tax | ot 59.

In order to establish a vested right to construct 150

units on tax lot 59, the city nust determ ne that qualified

11ln addition, we agree with petitioner that there is nothing in the
record upon which a reasonabl e person could conclude that the plans for the
current proposal at issue in this appeal do not constitute a substanti al
change fromthe proposal approved by the 1977 variance. Accordingly, under
the terms of the limtation in the 1977 variance, the record does not
support a determination that the 1977 variance from applicable height
limtations is still valid.
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expendi tures were made toward devel opnent of tax |lot 59 at a
time when the construction of 150 units on that tax lot did
not require city approvals, or at a time when required

approvals were given. Cl ackamas County v. Holnes, 265 O

App 193, 508 P2d 190 (1973); Schmaltz v. City of Hood River,

_ Or LUBA ___ (LUBA No. 91-047, September 30, 1991), slip
op 12-13; DLCD v. Curry County, O LUBA _ (LUBA No
90- 022, June 5, 1990), slip op 8. Here, there are no
findings in the <challenged decision identifying any

expendi tures made toward the construction of 150 condom ni um
units on what is now tax |ot 59. Even if there were such
findings, as we state supra, the 1977 variance did not
approve any particular density of developnent for tax |ot
59. As far as we can tell, there has been no point since
1977 when it was perm ssible to place 150 condom nium units
on what is now tax lot 59 without further city approvals,
perhaps in the form of a PUD approval including a density
transfer from what is now tax |lot 60, or a variance to the
applicable density standards, approvals which neither
intervenors nor their predecessor in interest ever obtained.

Further, even if we assune, as intervenors argue we
shoul d, that the 1977 variance approved the construction of
220 condom nium units on the ten acre parcel (of which what
is now tax lot 59 was a part), and that 70 units have been
constructed on that ten acre parcel pursuant to the 1977

vari ance, we woul d neverthel ess conclude no vested right has
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been established to construct 150 units on what is now tax
ot 59. This is because tax |lots 59 and 60 did not exist as
separate tax lots or parcels in 1977, and the 1977 vari ance
did not purport to grant particular devel opnent densities
for not yet existent tax lots.

In sum intervenors could never have established a
vested right to construct 150 unit condom nium units on what
is now tax |lot 59 because intervenors never obtained city
approval s necessary for such devel opnent. We believe the
city's determnation to the contrary is erroneous.

The second assi gnnent of error is sustained.

FOURTH ASSI GNMENT OF ERROR

"Devel oper is not the '"owner' of Tax Lot 60."

Petitioners argue that intervenors do not own tax | ot
60 and consequently are not entitled to any of the
devel opnent rights which tax | ot 60 possesses. However, the
city did not base its decision on the ownership of tax |[ot
60. Consequently this assignment of error provides no basis
for reversal or remand of the chall enged deci sion.

The fourth assignnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"The proceedings below violated ORS 197.763
because the issues were not raised with sufficient
specificity to permt comment."”

FI FTH ASSI GNMENT OF ERROR

"The <city council violated Chapter 33 of the
Portl and Zoning Code and ORS 197.835(7) by failing
to permt coment on the proposed findings."
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The city's decision nust be reversed for the reasons
expl ai ned bel ow. No purpose would be served in determ ning
whet her the city al so made procedural errors in adopting the
chal | enged deci si on.

The third and fifth assignnents of error are deni ed.

We determ ne under the first and second assignnments of
error that the challenged decision is unsupportable as a
matter of | aw. OAR 661-10-071(1). Accordingly, we reverse
t he chal |l enged deci si on.

The city's decision is reversed.
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