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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

RONALD D. MJRRAY,

Petitioner,
LUBA No. 91-081
VS.
FI NAL OPI NI ON

CLACKAMAS COUNTY, AND ORDER

N N N N N N N N N

Respondent .

Appeal from Cl ackamas County.

Ronald D. Mirray, Portland, filed the petition for
review and argued on his own behalf. Wth himon the brief
was Wellman & Murray, P.C

G oria Gardiner, Oregon City, filed the response brief
and argued on behal f of respondent.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON
Referee, participated in the decision.

REMANDED 10/ 29/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals an order of the county hearings
of ficer approving a conditional use permt for a residential
care facility for the elderly.

FACTS

The subject property is 3/4 of an acre in size and is
zoned Medium Density Residential (MR-1).

The applicant applied for a conditional use permt for
a residential care facility for 45 elderly residents. The
proposed facility will consist of three separate structures,
each of which will house 15 people. The proposed facility
is to be |ocated on Linden Lane, a narrow dead end street.
There are no sidewal ks on Linden Lane. Courtney Street, an
arterial street, intersects the southern end of Linden Lane.

The hearings officer approved the applicant's request
and this appeal followed.

MOTI ON FOR LEAVE TO FI LE REPLY BRI EF

Petitioner seeks leave to file a reply  Dbrief.
Respondent objects.

OAR 661-10-039 provides that the Board may grant
perm ssion to file a reply brief if the reply is limted to
new matters contained in the respondent's brief. In its
response brief, the county argues that certain Clackanas
County Zoning and Devel opnent Ordinance (ZDO) provisions,
which are the subjects of the first t hrough third
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assignnments of error, do not apply to the challenged
decision. The reply brief includes argunents why those code
sections apply to the chall enged deci sion.

The reply brief is allowed. The Board will limt its
consideration of the reply brief to petitioner's reply to
the county's responses to the first through third
assi gnnents of error.

FOURTH ASSI GNMENT OF ERROR

"The hearings officer and respondent erred in that
their findings of fact under [ZDQ 1203.01C that
the site and proposed developnment is tinely,
consi deri ng adequacy of transportation systens][,]
are not supported by substantial evidence [i]n the
record and the evidence relied on is m splaced.”

ZDO 1203.01(C) requires the county to determ ne the
following to approve a conditional use permt:

"The site and proposed developnment is tinely,
consi dering t he adequacy of transportation
systens, public facilities and services existing
or planned for the area affected by the use.™

Under this assignnent of error, petitioner argues
certain findings are inadequate and that the decision |acks
evidentiary support. W address these chall enges separately
bel ow.

A. | nadequat e Fi ndi ngs

The chal | enged findi ngs state:

"* * * The Hearings O ficer concludes that [Linden

Lane] 1is adequate for the proposed use. The
residents of this facility will not have their own
vehi cl es. The only traffic generated by the
proposed use wll be by wvisitors, staff and
service vehicles. This traffic should be Iless
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than that which is anticipated if the property
were otherwi se [developed] wth nedium density
dwel lings. * * * " Record 3.

Petitioner contends these findings are conclusory.
Petitioner argues "there is no determnation as to the
nunber of visitors the residents would have on a daily basis
* * * " Petition for Review 16. Petitioner maintains the
findings fail to identify the nunmber of visitors anticipated
per day for each resident, and how the county arrived at the
conclusion that the traffic inpacts from the proposed
facility will be less than those which would be expected
from other mediumdensity dwellings. Petitioner also argues
the findings should have addressed the anticipated nunber of
emergency and ot her service vehicles which would be required
to service the facility.

We agree with petitioner that the challenged findings
are conclusory and inadequate. The only reason stated for
concludi ng Linden Lane has adequate capacity to serve the
proposed use is that the proposed use will generate |ess
traffic than would nedium density residential uses allowed
by the MR-1 zoning district. However, we cannot ascertain
the basis upon which the county determ ned the proposed
facility would generate fewer traffic trips than other
medi um density residential uses allowed in the MR-1 zone
It is not apparent why a 45 bed residential care facility
will produce less traffic than would other medium density

residential uses allowed in the MR-1 zoning district.
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Thi s subassi gnnent of error is sustained.1?

B. Evi denti ary Support

Petitioner argues the findings of conpliance wth
ZDO 1203.01(C) are not supported by substantial evidence in
the whole record. Petitioner specifically challenges the
evidentiary support for the follow ng findings:

"* * * The residents of this facility wll be
el derly, but generally anbul atory. This property
is located near shopping public transportation and
commercial support services. The limtation of
this site is that Linden Lane is w thout sidewalks
to Courtney Avenue, where public transportation is
avai |l abl e. Nei ghbors have offered substantia
testinmony that Linden Lane is heavily travelled
and unsafe for walking by the potential residents

of this facility. The Hear i ngs O ficer
acknowl edges this limtation, but concludes that
lPeti ti oner also argues the findings inproperly rely upon a

recommendati on of the county departnment of transportation which is based on
an erroneous assunption. Specifically, petitioner argues, and there is no
dispute, that the county transportation departnment's reconmendation of
approval of the proposal erroneously assunmes a 45 unit apartnment building
on the subject site is an allowed use in the MR1 zoning district. The
recommendati on of the departnent of transportation provides:

"Reconmendati on:  Approval . No nor e traffic i mpacts
anticipated fromthe proposal. This devel opnment is expected to
generate about 90 daily trips. A 45 unit apartment conplex

woul d generate about 270 trips." Record 94.

There is no dispute that the naxinmum nunmber of nultifamly units
permtted on MR-1 zoned property which has the characteristics of the
subject parcel, is 10 units. Petitioner argues the transportation
departnment's erroneous assunption that a 45 unit "apartnment conplex" is a
permtted use in the MR-1 zone so undermnes its recomendati on of approva
for the proposal that the reconmendation has no evidentiary value. e
believe it is erroneous to rely on the transportation departnent's report
to determine the transportation systens in the area are adequate, when that
docunent is based on an adnmittedly irrelevant conparison of the traffic
i mpacts of the proposed facility to those of a "45 unit apartnent conplex."
Record 94.
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the other suitable characteristics override this
limtation.

"k *x * * *

"* * * As to the adequacy of the transportation
system the County's Principal Transportati on
Pl anner has revi ewed this appl i cation and
recommends approval. Al t hough there has been
substantial testinony from area residents about
the shortcom ngs of Linden Lane, the Hearings
Officer concludes that this road is adequate for
t he proposed use. * * *"2 Record 3.

Essentially, petitioner contends the evidence in the
record is insufficient to support a determ nation that there
is adequate pedestrian access from the proposed facility to
public transportation al ong Li nden Lane.

Petitioner contends the record does not support a
finding that there is public transportation available on
Courtney Avenue at any location at or near Linden Lane, as
is suggested by the findings. In addition, petitioner
requests that we take official notice of a copy of a Tri-
County Metropolitan Area Transportation District (Tri-Met)
map entitled "Transit Map," and an affidavit of Richard L.
Gearhart, Tri-Met's Director of Operations Planning and
Schedul i ng, as support for the proposition that there is no
public transportation available on Courtney Road at or near

Li nden Lane. Petitioner argues we should take official

2petitioner also challenges the evidentiary support for the county
findings regarding the traffic generated by the proposed facility.
However, we explain above that those findings are inadequate. No purpose
is served in reviewing the evidentiary support for inadequate findings.
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notice of these two docunents on the basis that they contain
"adj udi cative facts."

Petitioner also states, and there is no dispute, that
Linden Lane is an extrenely narrow, heavily travelled
street, wthout sidewal ks, and is unsafe for pedestrians.
Petitioner cites evidence of the many overw de vehicles
whi ch service two simlar care facilities in the
nei ghborhood. Petitioner argues the vehicle traffic serving
t he proposed facility will be simlar to that which services
the other care facilities in the nei ghborhood, in the sense
that there will be delivery vans and anmbul ances traveling up
and down Linden Lane to reach the proposed facility.
Petitioner states Linden Lane |acks any safe place for such
vehicles to turn around at or near the proposed facility,
and that Linden Lane cannot safely accommpbdate additional
overw de energency and service vehicles. Petitioner argues
the additional traffic generated by the proposed facility
wi ||l make travel along Linden Lane even nobre dangerous, and
underscores the limted capacity of Linden Lane.

The county responds sinply by asserting the chall enged
decision is supported by substantial evidence in the record,
and by providing a citation to 28 pages in the record.
Those docunents cited by the county include information that
(1) Linden Lane is dangerous for wal king, (2) the residents
of the proposed facility will be frail, wth nost having

canes or walkers to assist in anbulation, and (3) these
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residents will "rarely" be interested in riding a bus. This
evidence is not sufficient to support a conclusion that
there is adequate access to public transportation from the
proposed site or that the residents of the proposed facility
will not require access to public transportation.

Concerning petitioner's request that we take officia
notice of the copy of the Tri-Met map and affidavit on the
basis that they <contain "adjudicative facts,” we have

previously determned that we lack authority to take

official notice of adjudicative facts. Blatt v. City of
Port! and, O LUBA __ (LUBA No. 90-152, June 28, 1991),
slip op 7-8, aff'd ___ O App ___ (1991). Consequently, we
wi Il not do so here.

Concerning the location of public transportation, the
only evidence in the record to which we are cited is the

applicant's statenent that "all private support services are
| ocated on MLaughlin Blvd., a very short distance away,
along with public transportation” (Record 112); and a
statenment in the staff report that "the subject property is
| ocated a short distance from Courtney Avenue (Courtney) and
McLaughl in Boul evard (MLaughlin), where bus transportation
is available." Record 98. Fairly read, this evidence
supports a determnation that there is public transportation
at the intersection of Courtney and McLaughlin, not Courtney

and Linden Lane. Further, as noted above, the findings

assunme the residents of the proposed facility wll require
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the use of public transportation, and that some of the
residents will walk to such public transportation. I n
addition, there is no dispute that the residents of the

proposed facility will have to walk down Linden Lane to

reach the public transportation system that it is dangerous
to wal k on Linden Lane, and that many of the residents wll
be able to walk only with the assistance of canes or
wal kers.

We have reviewed all of the evidence in the record to
which we are cited. W believe the record does not contain
substantial evidence to support a determ nation that the
residents of the proposed facility will be able to safely
access the public transportation avail able at MLaughlin and
Courtney. We conclude there is not substantial evidence in
t he whole record to conclude that transportation systens are
adequate to serve the proposed facility.

Thi s subassi gnnent of error is sustained.

The fourth assignnent of error is sustained.

FI FTH ASSI GNMENT OF ERROR

"The hearings officer and respondent erred in
holding that pursuant to [ZDO] 1203.01B, the
characteristics of the site are suitable for the

proposed wuse in considering the elenent of
| ocation and under [ZDO] 1203.01D that t he
proposed use will not alter the character of the
surrounding area in a manner which substantially
limts, inpairs or precludes the wuse of the

surroundi ng properties for the primary uses |isted
in the underlying district."”

ZDO 1203.01(B) and (D) require the county to determ ne
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the following to approve a conditional use permt:

"(B) The characteristics of the site are suitable
for the proposed use considering size, shape,
| ocati on, t opogr aphy, exi stence of
i nprovenents and natural features.

"k X * * *

"(D) The proposed use will not alter the character
of the surrounding area in a nmanner which
substantially limts, inpairs or precludes
the use of the surrounding properties for the
primary uses listed in the underlying
district."

Under this assignment of error, petitioner essentially
repeats his argunments under the fourth assignment of error
that the chall enged decision is not supported by substanti al
evidence with regard to transportation inmprovenents and
i npacts.

The county asserts the chall enged decision is supported
by substantial evidence and cites 34 pages of the record
The county apparently concedes that traffic inmpacts of the
proposed use are relevant to a determ nation of conpliance
with ZDO 1203.01(B) and (D). As far as we can tell, traffic
i npact considerations associated with the proposal are
relevant to determ ning the existence of road inprovenents
suitable to serve the proposal under ZDO 1203.01(B) and to
whet her the proposal wll alter the character of the
surroundi ng area as speci fi ed under ZDO 1203. 01( D)
Accordingly, for the reasons stated under the fourth
assi gnnment of error, we conclude the findings of conpliance

with ZDO 1203.01(B) and (D) are not supported by substantia

10
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evi dence in the whole record.3
The fifth assignment of error is sustained.

FI RST ASSI GNMENT OF ERROR

"Hearings officer and respondent erred as a matter
of lawin * * * holding that [ZDO 812.01C, has no
application in the present condi ti onal use
proceedi ngs (RR-05)."

SECOND ASSI GNVENT OF ERROR

"Hearings officer and respondent erred in granting
approval of conditional use when the application
[sic] failed to submit into the record a vicinity
map locating the site in relation to transit
service, other conpatible |land uses and any ot her
residential care facilities within 1,000 feet.
The error was material and resulted in a decision
by the hearings officer not supported by the
record and the failure to make adequate findings
of fact and concl usions of |l aw based on
substanti al evi dence."

ZDO 812.01(C) establishes the following submtta
requirenments for applications for resi denti al care
facilities:

"A vicinity map locating the site in relation to
transit service, other conpatible |land uses, and
any other residential care facility wthin one
t housand (1000) feet of the site."

Petitioner argues the applicant failed to submt a
vicinity map showing the | ocation of the site in relation to

public transportation, as well as the |ocation of other

3We al so determine under the fourth assignment of error that certain of
the findings are inadequate. To the extent the county also relies on those
findings to establish conpliance with ZDO 1203.01(B) and (D), they are
i nadequate to establish conpliance with those standards as well

11



simlar facilities within 1000 feet of the proposed site.

The county argues the applicant is not required to
submt a vicinity map under ZDO 812.01(C), pursuant to the
requi renments of ZDO 812.01(B), which provides:

"Residential care facilities in urban |ow density
or rural districts shall be located no closer
together than 1,000 feet, unless topography or
other natural or nmnmde features separate the
nei ghbor hoods, or unique circunstances related to

the proposed Ilocation are denonstrated. Thi s
restriction shall not apply to the siting of
residenti al care facilities in multi-famly

districts * * *."
The county argues, alternatively, that if ZDO 812.01(C) does
apply, failure to submt a vicinity map should not result in
reversal or remand of the chall enged decision. The county
argues the failure to submt a vicinity map is an error of
procedure for which petitioner has not established any
prejudice to his substantial rights. ORS 197.835(7)(a)(B).

We agree with the county that in view of ZDO 812.01(B),
it is unnecessary for an applicant to submt a map show ng
the location of other residential care facilities wthin
1,000 feet of the proposed site. However, we disagree wth
the county that ZDO 812.01(B) has any bearing on the
requi rement of ZDO 812.01(C) for provision of a vicinity map
showi ng public transportation in relation to the proposed
site. Neverthel ess, there is information concerning the
| ocation of public transportation elsewhere in the record.
Consequently, we agree with the county that the failure to

include the vicinity map show ng public transportation, is

12
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an error of procedure which did not prejudice petitioner's

substantial rights.4 MConnell v. City of West Linn, 17 O

LUBA 502, 525 (1989). Accordingly, that the record does not
include a vicinity map provides no basis for reversal or
remand of the chall enged deci sion.

The first and second assignnents of error are deni ed.

THI RD ASSI GNMENT OF ERROR

"The hearings officer and the respondent erred in
granting the conditional wuse for the subject
property at such tinme as the conditional standard
under [ZDO] 812.02 was not net."

ZDO 812.02 provides "conditional standards" applicable

to residential care facilities. ZDO 812.02(E) provides:

"Al'l residential care facilities shall neet the
follow ng m nimumrequirenents:

"x % *x * %

"E. The structure, and any renpndeling or nmajor
alteration thereof, shall be approved by the
appropriate di vi si on of Envi r onnment al
Services for the proposed use."

The challenged decision does not reflect that the
envi ronnental services approval referred to in ZDO 812. 02(E)
has been obtained, and does not contain a condition of
approval requiring such environnmental services approval

prior to the issuance of the conditional wuse permt.

4The applicant's failure to submit a site map showing the |ocation of
public transportation as it relates to the proposed site hurts the
applicant in the sense that, in its absence, the decision nay |ack
subst anti al evidence on the existence or availability of public
transportation.

13



© 00 N o g A~ wWw N Pk

N R R R R R R R R R R
O © 0 ~N o U A W N B O

Petitioner argues that under ZDO 812.02(E) and ZDO 302. 05>
environnmental review nust occur before a conditional use
permt may be approved.

The county explains the requirenent of ZDO 812.02(E)
for environnmental services approval sinmply means the
applicant nust obtain a building permt. The county states
it was not necessary to include a condition of approval
requiring petitioner to obtain a building permt because a
bui l ding permt nust be obtained, as a matter of |aw, before
any new construction may begin.

Petitioner does not offer any other explanation of what
is associated with an environnental services approval under
ZDO 812.02(E) other than obtaining a building permt, and we
see nothing in the ZDO defining an environnmental services
review. Further, another requirement in ZDO 812.02 does not
appear to have been intended as a condition precedent for
approval of a conditional use permt. That requirenment is
contained in ZDO 812.02(A), and requires a residential care
facility to "maintain" applicable licenses. Accordingly, we

agree with the county that ZDO 812.02(E) sinply requires the

5ZDO 302. 05 provi des:

"Conditional wuses may be established in a Medium Density
Residential district subject to review and action on the
specific proposal, pursuant to Section 1300, or the review
procedures provided under the specific 800 section. ok ok
Approval shall not be granted unless the proposal satisfies the
criteria set forth in Section 1203 and the special use
requi renents under Section 800."

14
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applicant to obtain a building permt, and obtaining a
buil ding permt need not be a condition of approval, because
a building permt is required to construct the proposal with
or without a condition of approval to that effect.

The third assignnment of error is denied.

SI XTH ASSI GNVENT OF ERROR

"The hearings officer and respondent erred in
holding that the applicant has provided non-
contested information that there is a significant
need within the general area for this type of
el derly housing."

The county adopted findings stating there is a "need"
for the proposed devel opnent, which petitioner chall enges.
However, that findings are inadequate or are not supported
by substantial evidence, provides a basis for reversal or
remand of appealed decisions only if the findings are

essential to the challenged decision. Mporefield v. City of

Corvallis, 18 O LUBA 95, 101 (1989); Cann v. City of

Portland, 14 Or LUBA 254, 257, aff'd 80 O App 246 (1986);
Bonner v. City of Portland, 11 Or LUBA 40, 52 (1984). Here,

no approval standards in the ZDO require the county to
determ ne the existence of a "need" for a residential care
facility before one nmay be approved as a conditional use in
the MR-1 zone. Accordingly, the county's findings regarding
a need for the proposed facility are surpl usage.

The sixth assignment of error is denied.

The county's decision is remnded.
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