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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON

MELVI N FI EQ ,
Petitioner, LUBA No. 91-084

FI NAL OPI NI ON
AND ORDER

VS.

CLACKAMAS COUNTY,

N N N N N N N N N

Respondent .

Appeal from Cl ackamas County.

Gary K. Kahn, Portland, filed the petition for review
and argued on behalf of petitioner. Wth him on the brief
was Reeves, Kahn & Eder.

M chael E. Judd, Oregon City, filed the response bri ef
and argued on behal f of respondent.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON
Referee, participated in the decision.

REMANDED 10/ 16/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals an order of the county hearings
of ficer denying an application for nonfarm dwelling
approval .
FACTS

The subject parcel is 4.2 acres in size and is zoned
Exclusive Farm Use (EFU). The subject property is
uni nproved and wooded. A tributary of Deep Creek runs al ong
the property's northern border. The property has never been
put to farm use, although there are farm uses in the
vicinity of the subject property, including the production
of nursery stock, production of Christmas trees, and the
grazing of |ivestock.

Petitioner submtted an application for nonf ar m

dwel I'i ng approval . The pl anni ng depart nent deni ed
petitioner's application. Petitioner appealed to the
hearings officer. The hearings officer affirnmed the

deci sion of the planning departnent and denied petitioner's
application.® This appeal followed.

FI RST ASSI GNMENT OF ERROR

"Respondent m sconstrued the requirements of the
Cl ackamas County Zoning and Devel opnment Ordi nance

1The county determined the application for the proposed nonfarm dwel | ing
met all applicable county standards, except for one. The only standard the
chal I enged decision determnes is unnet is ZDO 401.05(A)(3), quoted in the
text, infra.
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(ZDO) , Section 401.05(A)(3), by failing to
properly identify the existing |and use pattern of
the area.”

ZDO 401.05(A)(3) provides the county nay approve an
application for a nonfarm dwelling if it determnes the
proposed dwel | ing:

"[d]oes not materially alter the stability of the
overall |and use pattern in the area.™

The county findings regarding the proposal's conpliance with

ZDO 401. 05(A)(3) include the follow ng:

"Both the information from the Planning Division
staff and the aerial photograph establish that
this area is generally conprised of | ar ger
properties in some for[m of agricultural use.
[T]his record fails to show any nonfarm dwellings
within this area. * * * The applicant has pointed

to the residential devel opnent sout herly of
Boi t ano Road, al ong Cot t onwood Drive, as
consi st ent with this application. Those

properties are zoned RRFF-5, and cannot be
considered in this analysis. * * ** Record 3.

Petitioner contends these findings |ack sufficient
detail to establish the land use pattern of the area.
Petitioner conplains the county should have specifically
identified in its findings those parcels on which dwellings
are located and indicate whether such dwellings support
nonfarm or farm uses.

Petitioner, as the applicant for the nonfarm dwelling
approval, bears the burden of establishing the proposed

nonfarmdwelling will "not materially alter the stability of
the overall |and use pattern in the area"” under ZDO

401. 05(A) (3). Here, the county's findings indicate it
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exam ned and selected an area for consideration shown on an
aerial photograph. The findings also indicate the county
(1) excluded fromthe area it considered those parcels zoned
RRFF-5, (2) exam ned the types of uses occurring on the | and
in the area it considered, and (3) concluded those uses were

"general | y" agricultural. See Sweeten v. Clackamas County,

17 O LUBA 1234, 1244-46 (1989); see also Mrley v. Marion

County, 16 Or LUBA 385, 389 (1988). The findings also
i ndi cate t he appl i cant did not furnish sufficient
information to conclude whether any nonfarm dwellings are
present in the area.

We note at the outset the county properly excluded from
its consideration residential devel opnent on |and zoned for

residential use. Schaad v. Clackanmas County, 15 Or LUBA 70

(1986). Further, we believe the challenged findings are
adequate to establish there are no nonfarm dwellings in the
area considered. The county adopted the chall enged findi ngs
on the basis of evidence the applicant submtted to it. The
county is not required to develop additional evidence to
support a deni al deci sion. It may, based upon the evidence
submtted by the applicant (and others), conclude the
applicant has not carried his burden of establishing the
proposal conmplies with relevant approval standards, as the
county did in this case.

We agree with the county that its findings are adequate

to establish that properties within the area surroundi ng the
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subject property, as represented on an aerial photograph
(and excluding parcels zoned RRFF-5), consist of [|arge
parcels generally in agricultural use, and that there are no
nonfarmdwellings in this area.

The first assignnment of error is denied.

SECOND ASSI GNMVENT OF ERROR

"Respondent m sconstrued the requirements of the
ZDO, Section 401.05(A)(3), by adopting findings
which are inadequate to explain how the proposed
nonfarm dwelling wll materially alter t he
stability of the |l and use pattern of the area."

THI RD ASSI GNMENT OF ERROR

"Respondent erred in failing to address the
bal ance between resource and nonresource use after
Petitioner produced evidence of no inpact on that
bal ance. "

FOURTH ASSI GNMENT OF ERROR

"There is not substantial evidence in the record
to support a finding of nonconpliance with ZDO
Section 401.05(A)(3)."

Petitioner challenges the adequacy of, and evidentiary
support for, the followng findings of nonconpliance with

ZDO 401. 05( A) (3) :

"* * x Approval of this nonfarm dwelling would be
out of character with this agricultural area and
would add pressure for further resi denti al

devel opnent on those wooded parcels with limted
agricul tural potenti al . Appr oval of this
application would constitute a break in the
stability of this devel opnent pattern. * ook okw
Record 3.

These findings determne that adding one nonfarm

dwelling to the area wll, in itself, violate the
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"stability" standard. However, we have stated in Mrley v.

Mari on County, supra, that such an interpretation of the

"stability" standard is incorrect. W stated:

"If finding that a nonfarm parcel or dwelling
woul d be added to an area zoned EFU in itself
justifies a conclusion that the approval would
materially alter the stability of the area's |and
use pattern, there would be no point in using the
"stability' standard as an approval criterion, as
no division or conditional use permt would ever
satisfy it." 1d. at 390.

The above quoted findings also state the "stability"
standard is violated by approving the proposed nonfarm
dwel i ng because the proposed dwelling would create pressure
for further nonfarm devel opnent in the area. In Morley v.
Marion County, supra, 16 O LUBA at 390-91, this Board

reiterated that wunder a "stability" standard such as
ZDO 401.05(A) (3), denial of a nonfarm dwelling based on its
precedential effect requires a county to determ ne there is
a "history of progressive partitioning and honesite
devel opnent in the area" or there are "other simlarly
situated properties in the area for which simlar nonfarm

dwel I'i ng applications woul d be encouraged."” See also Stefan

v. Yamhill County, 18 Or LUBA 820, 835-38 (1990).

Here the county adopted no findings determ ning there
is a history in the area of progressive partitioning and
honesite devel opnent or that there are simlarly situated
properties in the area. Therefore, the county did not

establish an adequate basis for determ ning nonconpliance
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with ZDO 401.05(A)(3), based on the proposed nonfarm
dwel ling's precedential effect.

We do not reverse or remand a denial decision if there
is any applicable approval standard for which there are
findings of nonconpliance supported by substantial evidence
in the challenged decision. 1In the chall enged decision, the
county determned that all of the standards applicable to
nonfarm dwel | i ng approval are nmet except for the "stability"
standard discussed above. Under these circunstances, our
conclusion that the <county incorrectly interpreted and
applied ZDO 401.05(A)(3) requires that we remand the
chal | enged deci si on.

One final point warrants discussion. In petitioner's

third assignnent of error, he cites Stefan v. Yanmhill

County, supra, 18 Or LUBA at 837-38, and Grden v. Umtilla

County, 10 Or LUBA 37, 46-47 (1984), and argues the county
erred by failing to determ ne whether the proposal would
"affect the Dbalance between resource and nonresource
use[s]." W note there is nothing in Stefan or G.den
establishing that determ ni ng whether a nonfarm use proposal
woul d change the balance between nonresource and resource
uses in the area, 1is necessary to application of a
"stability" standard in all 1instances. The | anguage in
t hose cases concerning whether a nonfarm use proposal wll
change the bal ance between nonresource and resource uses is

sinply another way of expressing the overall "stability"
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1 standard. VWat the county nust determne under the
2 "stability" standard, in order to find nonconpliance based
3 on precedential effect, is whether there is a history of
4 progressive partitioning and developnent in the area and
5 whether there are any simlarly situated parcels in the
6 area. The <challenged decision fails to do so and,
7 consequently, it must be remanded. 2

8 The county's decision is remnded.

2Under these circumstances, no purpose is served in resolving
petitioner's fourth assignment of error challenging the evidentiary support
for inadequate findings.
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