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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

WASTEWOOD RECYCLERS,

Petitioner,
LUBA No. 91-086
VS.
FI NAL OPI NI ON

CLACKAMAS COUNTY, AND ORDER

N N N N N N N N N

Respondent .

Appeal from Cl ackamas County.

Terrance L. MCaul ey, Estacada, filed the petition for
review on behalf of petitioner.

G oria Gardiner, Oregon City, filed the response brief
on behal f of respondent.

SHERTON, Referee; KELLINGTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REMANDED 10/ 29/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the Clackamas County
Hearings O ficer granting design review approval for a
wast ewood recycling facility.
FACTS

The subject property is zoned Rural Industrial (RI).

It is located on Hi ghway 224, in the vicinity of the

uni ncor porated comunity of Carver. Petitioner operates a
busi ness  of col l ecting, storing and processing wood
materials (primarily trunks, linbs and other tree remants)

on the subject property. The sources of the wood materials
are diverse, including yard work, |andscaping, |ogging and
|and clearing. Petitioner processes such wood materials for

the ultimate production of "hog fuel," a fuel resource.

In 1989, the county filed suit against petitioner in
circuit court, claimng violations of the C ackamas County
Zoni ng and Devel opnent Ordi nance (ZDO) and ot her ordi nances.
On February 22, 1990, the circuit court entered a judgnent
allowing petitioner to continue its use of the subject
property, but requiring petitioner to apply to the county
for design review approval and to comply with any conditions
lawfully inposed by the county through the design review
process.

On February 22, 1991, the Design Review Commttee (DRC)

approved petitioner's revised site plan, subject to 15
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conditions.1 Petitioner appealed the DRC decision, wth
regard to 11 of the conditions, to the hearings officer. On
June 12, 1991, after a public hearing, the hearings officer
issued a decision upholding the DRC decision, wth the
del etion of two of the appealed conditions and nodification
of a third. This appeal foll owed.

FI RST ASSI GNMENT OF ERROR

"[The county] is preenpted by ORS 527.722 from
i nposing the provisions of l|and use regulations
promul gated under ORS chapter 197 on petitioner's
forest practices use of petitioner's operational
site.”

ORS 527.722(1) provides in relevant part:

"Notwi t hstandi ng any provisions of ORS chapters
196, 197, 215 and 227, * * * no wunit of |ocal
governnment shall adopt any rules, regulations or
ordi nances or take any other actions that
prohibit, limt, regulate, subject to approval or
in any other way affect forest practices on forest
| ands | ocated outside of an acknow edged urban
growt h boundary." (Enphasis added.)

ORS 527.620(4) and (5) set out the follow ng definitions:

"(4) 'Forest land" nmeans |and which is used for
the growing and harvesting of forest tree
species, regardless of how the land is zoned
or taxed or how any state or |ocal statutes,
ordi nances, rules or regulations are applied.

1The first two site plans submitted by petitioner were unacceptable to
the county. After a hearing on October 22, 1990, the circuit court ordered
petitioner to conplete its application for design review approval by
conplying with a letter from the county public service manager advising
petitioner how to revise its site plan. A third site plan was submitted by
petitioner on Novenber 16, 1990. The DRC requested a nore detailed
| andscapi ng plan. Record 67. On February 15, 1990, petitioner subnmtted a
detail ed berm | andscapi ng plan. Record 117.
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"(5) ' Forest practice’ means any operation
conducted on or pertaining to forest | and,
including but not limted to:

"(a) Reforestation of forest |and,
"(b) Road construction and mai ntenance;
"(c) Harvesting of forest tree species;
"(d) Application of chem cals; and

"(e) Disposal of slash.”

Petitioner contends ORS 527.722(1), quoted above,

prevents the county from applying the provisions of the ZDO

to petitioner's operation on the subject property.

Petitioner notes the subject property is not within an urban

growt h boundary. Petitioner argues that its operation

i s

| ocated near highly productive forest |ands, uses primarily

debris from | ogging operations and is an essential part
commer ci al tree harvesting operations. Accordi ng
petitioner, its operation provides a neans of disposing

of
to

of

slash wthout the smoke or hazards of burning, while

produci ng a useful fuel.

ORS 522.722(1) prohibits the county from regul ating

"forest practices on forest |ands" |ocated outside of UGBs.

Petitioner's operation is industrial in nature, involving

the processing of logging debris, as well as woody debris

from other sources, into an industrially wused product.

Petitioner's operation does not constitute the "harvesting

of forest tree species" or "disposal of slash" as those
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terms are used in the ORS 527.620(5) definition of "forest
practice." Further, the subject property is not "land which
is used for the growing and harvesting of forest tree
species,"” and consequently is not "forest l|and," as that
term is defined by ORS 527.620(4). Ther ef ore, ORS
527.722(1) does not apply to petitioner's operation.

The first assignnment of error is denied.

SECOND ASSI GNMVENT OF ERROR

"The findings that paving and gravel are
'necessary to control dust, nud and gravel' and
"to assure safe access' and 'retain safety on
H ghway 224" are not supported by substanti al
evi dence in the whole record.”

The DRC deci sion inposed the follow ng condition:

"The access, from the [Hi ghway 224] pavenent edge
to the property line shall be paved, with the
remai nder of the access and parking areas being
surfaced with crushed rock or better." Record 54.

I n upholding the inposition of this condition, the hearings
of ficer adopted the follow ng finding:

mR* X The Hearings Oficer finds that this
condition is necessary to control dust, nud and
gravel, and given this type of use, t hese
I nprovenents are necessary to assure a safe access
and to retain safety on State Hi ghway 224."
Record 3.

Petitioner argues that neither the inposition of the
above quoted condition nor the above quoted finding is
supported by substantial evidence in the record. According
to petitioner, "[t]he Carver site has been a mll for

decades with l|ogging trucks arriving and |unber and fuel
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trucks leaving -- without any safety concerns.” Petition
for Review 5. Petitioner also argues that visibility along
Hi ghway 224 is good in both directions at the access to its
operation.

The county cites 15 pages in the record, contending
this evidence constitutes substantial evidence supporting
t he above quoted finding.

Substantial evidence is evidence a reasonable person

woul d rely upon in reaching a decision. City of Portland v.

Bureau of Labor and Ind., 298 O 104, 119, 690 P2d 475

(1984); Douglas v. Miltnomah County, 18 O LUBA 607, 617

(1990). We have reviewed all evidence cited by both
parties. That evidence includes a staff report which makes
the sanme statenment in support of the condition at issue as
the <challenged finding, and a Iletter from the North
Cl ackamas School District, a neighboring property owner,
stating the requirenents inposed by the condition are the
m ni mum necessary for safety and to reduce dust and nud

Record 99, 101. Further, nothing else cited conflicts with
or undermnes this evidence. We conclude there s
substantial evidence in the record to support the chall enged
finding.

The second assi gnnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"The [requirenents] that the |andscaping design
[ have] 'nore native trees and shrubs' and that the
design nust provide for a 'rolling berm are not
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supported by substantial evidence in the whole
record.”

The "Detailed Berm Landscaping Plan" in the record is
at a scale of 1:240 and depicts a berm extending along
Hi ghway 224 for about 400 feet. It shows the |ocation and
hei ghts of approximately a dozen existing fir trees along
t he edge of Highway 224. It also depicts, on the front side
of the berm 40 "fir trees,” in six groups of six or seven
trees. El even of the proposed fir trees are indicated as
four feet or taller, the remainder as one foot six inches to
four feet. This plan also includes a "Cross Section Show ng
Rol ling Top of Berm Looking from Hi ghway 224." Record 117.

The DRC deci sion inposed the follow ng condition:

"A detailed | andscaping plan for the berm shall be
submtted to address the follow ng:

"A. Uilize mre native trees and shrubs wth
varyi ng hei ght and spacing.

"B. The berm shall have a rolling nature so that
it does not appear to be a wall; the maxi mum
slopes shall be 2 1/2:1 for the front side
and 1 1/2:1 for the back side.

"C. The plan shall be at a larger scale (1:20 or
1:40)." Record 55.

I n uphol ding the inposition of this condition, the hearings

of fi cer adopted the follow ng finding:

"* * * [Petitioner] objects to the requirenment to
pl ant more native trees and to provide a rolling
berm but has provided no substantial evidence as
to why the [DRC s] requirenment is in error. The
Hearings Officer notes that the [DRC] is created
specifically to serve as expert advisors in the
review of devel opnent appl i cati ons, to take
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advant age of the specific technical skills of the
di verse nmenbership of the commttee, including
[review ng] | andscapi ng and screening necessary to
protect the public welfare and to conmply with the
15 percent mninmum | andscapi ng requirenment of the

[ RI'] zoning district ([ZDO 604.08D]). The
Hearings Officer accepts the expert determ nation
of the [DRC]." Record 3-4.

Petitioner contends there is no evidence in the record
to support either the requirenment for "nore native trees and
shrubs™ or the requirenment that the proposed berm have a
“rolling nature." Petitioner also argues the record shows
that its proposed berm is simlar to other bernms in the

surroundi ng area. Petitioner further argues that because

the term "nore"” is not quantified and the term "rolling” is
not defined, the condition is unconstitutionally vague.

The county cites 24 pages of the record which it
contends contain substanti al evi dence supporting the
i nposition of the challenged condition. These pages include
t he DRC decision. The county argues that under ZDO 1009. 05
("Screening and Buffering”), the DRC "my determ ne the
appropriate nethod to screen or buffer, considering the
nature of the inpacts to be mtigated,” and the hearings
officer is entitled to rely on the DRC s professional
j udgnent . Respondent's Brief 6. The county further argues
the nature of berns approved for other uses is irrelevant,
as design review is specific to each site and use.

This Board is authorized to reverse or remand the

chal l enged decision if it is not supported by substanti al
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evidence in the whole record. ORS 197.835(a)(C). We have

stated that when the evidentiary support for inposition of a

condition of approval is chall enged, what nust be determ ned

is whether the wevidence in the record wuld l|lead a
reasonabl e person to conclude that there is a need for the
condition to further a relevant planning purpose. Sel | wood

Har bor Condo Assoc. v. City of Portland, 16 Or LUBA 505, 522

(1988); Benjam n Franklin Dev. v. Clackams County, 14

Or LUBA 758, 761 (1986).

Qur review of petitioner's evidentiary challenge is
made nmore difficult by the fact that neither the hearings
officer's decision, nor the DRC decision which it affirns,
explains the purpose for which the county inposed the
requi renments that the proposed berm have (1) a "rolling
nature," and (2) nore native trees and shrubs.? The
hearings officer's decision does state that the DRC has
speci al expertise in determining the |andscaping and

screening necessary to protect the public welfare3 and to

2\W\¢ note that petitioner does not challenge the adequacy of the county's
findings to support inposition of the challenged condition. See Cunmins v.
Washington County, ___ O LUBA ___ (LUBA No. 91-068, OCctober 1, 1991),
slipop 5 (where a relevant issue is raised below concerning the | ocal
government's basis for inposing a disputed condition of approval, the | ocal
government is required to adopt findings addressing that issue).

3The hearings officer may be referring to ZDO 1303.12B. 1, which provides
that an administrative action may be approved subject to conditions which
are "reasonably calculated to [protect] the public from the potentially
del eterious effects of the proposed use." An appeal of a DRC decision to
the hearings officer is processed as an initial admnistrative action.
ZDO 1102. 04A. 5; 1305. 01K
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conply with ZDO 604.08D,4 but does not explain why the DRC
i nposed the chall enged condition. Wthout an explanation of
t he purpose of the condition, it is nore difficult for us to
conclude that the evidence in the record would lead a
reasonable person to conclude there is a need for the
condition to further a relevant planning purpose.
Nevert hel ess, we have reviewed the evidence in the
record cited by the parties. That evi dence consists mainly
of petitioner's site plans and photographs of the subject
site.> The only other evidence cited is the North Cl ackanas
School District letter, which includes a statenent that
"[t]he berm slope and vegetation requirenents are necessary
to buffer the visual inpact.™ Record 98. Based on this

evi dence, a reasonable person could certainly conclude there

4ZDO 604.08D provides that in the R zone, a mnimm of 15 percent of
the site area shall be used for [|andscaping. It further provides, as
rel evant:

"* * * |n applying the provisions of [ZDJ Section 1009
["Landscapi ng"], enphasis shall be as foll ows:

"1, The function of landscaping in this district shall be to
enhance the appearance of the site from all mjor
arterials and scenic roads and from a di stance.

" 2. *okox Use of indigenous plant mterials shall be
encour aged.

Tx % % % %"

5The pages of the record cited by the county include the DRC decision.
Record 51-55. However, the DRC decision and the conditions it adopted are
what was reviewed by the hearings officer. The DRC decision and conditions
are not evidence which can support the hearings officer's decision.
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is a need for a berm to provide visual screening along
H ghway 224. However, we do not believe this evidence woul d
| ead a reasonabl e person to conclude there is a need for the
proposed berm to have a "rolling nature"” and "nobre native
trees and shrubs." Therefore, inposition of the chall enged
condition is not supported by substantial evidence in the
record. 6
The third assignnent of error is sustained.?’

FOURTH ASSI GNMENT OF ERROR

"The findings that a 'signed nmmintenance contract
or a performance bond' is required by ZDO
1009. 10(F) is an inproper construction of the
applicable | aw. "

The chall enged decision affirms the DRC s decision to

i npose the follow ng condition:

"* * * The developer shall also submt a signed

6Because the inposition of the challenged condition lacks evidentiary
support, and because petitioner's constitutional argunment is undevel oped
we do not consider whether the challenged condition is unconstitutionally
"vague. " However, we note that if the county chooses to reapply such a
condition after remand, it should consider whether the terms "nore" native
trees and shrubs and "rolling nature" are sufficiently specific to inform
petitioner of what it needs to do to obtain approval of its fina
| andscapi ng pl an. See Commonwealth Properties v. Wishington County, 35
O App 387, 582 P2d 1384 (1978).

’Because neither the hearings officer's decision, nor the DRC decision
which it upholds, includes findings addressing the applicable |andscaping
approval criteria of ZDO 604.08D and 1109, we cannot determ ne whether the
county relied on the disputed condition in determining conpliance wth
applicable criteria. Further, we understand the county to argue that the
di sputed condition is necessary for conpliance with ZDO 1109.05. In these
ci rcunst ances, sustaining petitioner's evidentiary challenge to the
di sputed condition requires us to remand the chall enged decision. Conpare
O eson Menorial dinic v. Cackamas County, O LUBA __ (LUBA No.
91- 041, August 1, 1991), slip op 9.
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mai nt enance contract, or post a bond or other
surety acceptable to Clackamas County, covering
the | andscape nmaintenance costs during the [one
year] guarantee period." Record 54.

On Decenber 13, 1989, ZDO 1009.01F was anended to

provi de:
"Al'l landscape materials wll be guaranteed in
writing by the devel oper for a period of one year
from the date of installation. * ok The
devel oper shall also submt a signed naintenance
contract, or post a bond or ot her surety

acceptable to Clackamas County, covering the
| andscape mai ntenance costs during the guarantee
period."

As petitioner's site application for design review approva
was filed after Decenmber 13, 1989, the above quoted version
of ZDO 1009. 01F applies.8 ORS 215.428(3). The | anguage of
the chall enged condition is taken directly from ZDO 1009. 01F
and, therefore, does not inproperly construe the applicable
| aw.

The fourth assignnment of error is denied.

The county's decision is remanded.

8Petitioner's argument under this assignment of error is based on the
erroneous asunption that the prior version of ZDO 1009.01F is applicable.
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