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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

VI CTOR SEGER,

Petitioner,
LUBA No. 91-087
VS.
FI NAL OPI NI ON

CI TY OF PORTLAND, AND ORDER

N N N N N N N N N

Respondent .

Appeal from City of Portl and.

Victor Seger, Portland, filed the petition for review
and argued on his own behal f.

Peter A. Kasting, Portland, filed the response brief
and argued on behal f of respondent.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON,
Referee, participated in the decision.

REMANDED 10/11/91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals a city design comm ssion decision
denying his application for design review for construction
of a concrete warehouse.

FACTS

Petitioner applied for a building permit and design
review approval to construct a 10,000 square foot warehouse
building to house industrial copper and brass scrap
operations in the city's Central Enploynment - Design Overlay
(EXd) zone. The proposed warehouse is a permtted use in
the EXd zone, subject to design review under Portland City
Code (PCC) chapter 33.825 and design guidelines adopted
pursuant to PCC 33. 420. 050.

On March 29, 1991, the planning departnent rendered an
adm ni strative decision denying petitioner's request for
design revi ew approval on several bases. On April 17, 1991,
petitioner appeal ed t he adm ni strative deci si on.
Petitioner's appeal was forwarded to the city's design
conm ssi on. The record does not disclose when the design
conm ssion actually nmet to review petitioner's appeal.?l
There are no m nutes of the design comm ssion neeting in the
record.

The only indication of the design commttee's decision

1The record does indicate a hearing was scheduled before the design
conmi ssion for June 20, 1991.
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on petitioner's appeal is a docunent entitled "Notification
of Design Conm ssion Action on June 20, 1991." Record 1.
This docunent does not purport to either incorporate by
reference any findings or adopt any findings. Further, the
notice of decision is not signed by any nenber of the design
comm ssion. The notice of decision does indicate the nature

of the design comm ssion's review of petitioner's appeal as:

"Adjustment to ground floor w ndow requirenent
(Note: The applicant originally requested an
adj ustnment to the ground floor w ndow requirenent.
The adj ust nent was denied in the [planning
departnment's] deci sion. At the time of the
appeal, the applicant nodified his proposal wth
the addition of art work so as to conformw th the
ground fl oor w ndow regulation.)" Record 1.

Finally, the notice of decision states the action of the
design commttee was "denial of design review of the
project.” Record 1. This appeal followed.
ASSI GNVENTS OF ERROR

Petitioner argues, anong other things, that the city
erroneously (1) required the proposed warehouse building to
i ncl ude second floor wi ndows, (2) applied historic district
standards, and (3) applied provisions of the city's central
city plan2 to deny his application.

The city responds by arguing, anong other things, the
chall enged decision (1) does not require second floor

w ndows, (2) does not apply historic district requirenents,

2The central city plan is a part of the city's conprehensive plan.
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(3) properly applied the provisions of the central city
pl an.

ORS 197.835(9)(a) provides:

"Whenever the findings, order and record are
sufficient to allow review, * * * the board shall
decide all issues presented to it when reversing
or remanding a |and use decision * * *_ "

There are no findings adopted by or incorporated by
reference into the <challenged decision of the design
conmm ssion. The city argues that under PCC 33.730.020(1)(6)
and (7),3 since the design conm ssion adopted no findings of
its own, it adopted by default the planning departnent's

adm ni strative decision.? However, we see nothing 1in

3pcC 33.730.020(1)(6) and (7) provide:

"(6) Appeal decision. The review body may adopt the decision
report of the Director, modify it, or reject it based on
i nformati on presented at the hearing and in the record.

a. The Hearings Oficer will make a witten decision
in the form of a report and mail notice of the
decision within 17 days of the decision

"b. O her review bodi es. Ocher review bodies wll
make all deli berations and decisions at t he
heari ng.

"(7) Anended decision report. If the review body nodifies or

rejects the decision report, an amended report wth
findings supporting the decision nust be prepared. For
review bodies other than the Hearings Oficer, the
Director will prepare the anended decision report and
mail notice of the decision within 17 days of the
hearing. The report nust conply with 33.730.090, Reports
and Record keeping."

4We decline the city's invitation that we listen to the tapes of the
proceedi ngs below to figure out what the design comm ssion decided bel ow.

Page 4



© 00 ~N oo o b~ w NP

e N
N R O

PCC 33.730.020(1)(6) or (7) to lend support to such an
i nterpretation. Ther ef ore, we conclude the design
comm ssion did not adopt the findings in the planning
departnment's adm ni strative decision.>

What findings, if any, the design commttee adopted to
support the challenged decision is critical to evaluating
petitioner's assignnents of error for a nunber of reasons,
not the |least of which is the fact that the parties disagree
about what the city decided. Here, we cannot tell what the
design conmm ssion decided or why. The findings are sinply
i nadequate to allow review of the city's deci sion.

The city's decision is remanded.

S5 note that even if we were to view the planning department's
adm nistrative decision, or the June 10, 1991 nenorandum from a city
pl anner to the design conm ssion as containing findings supporting the
design comr ssion's decision, we still cannot tell from either of those
docunments why the city denied petitioner's design review application, or
what the city requires of petitioner to neet relevant standards. Further,
the findings included within those docunents are inconsistent. The
findings in the earlier administrative decision appear to address a
different proposal than that addressed in the findings contained in the
menor andum to the desi gn conmm ssi on.
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