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XxBEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

TUALI TY LANDS COALI TI ON
Petitioner,
VS.

WASHI NGTON COUNTY,

N N N N N N N N N N N N N N N

Respondent, FI NAL OPI NI ON
AND ORDER
and
Rl CHARD PETERS, STEPHEN ASHBY
and PHI LLI P HERGERT,
| nt ervenor s- Respondent. )

Appeal from Washi ngton County.

Robert L. Liberty, Portland, filed the petition for
review and argued on behal f of petitioner.

David C. Noren, Hillsboro, filed a response brief and
argued on behalf of respondent.

Virginia L. Gustafson, Portland, filed a response brief
and argued on behalf of intervenors-respondent. Wth her on
the brief was Garvey, Schubert & Barer.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON
Referee, participated in the decision.

DI SM SSED (LUBA No. 91-035)
REVERSED (LUBA No. 91-036) 11/ 12/ 91

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON
Petitioner appeals county planning departnent

approving a commerci al building permt and

deci si ons

a final

devel opnent approval application for an asphalt batch plant.

FACTS
In a previous order, we explained the facts
appeal as follows:1

"The property at issue * * * s 1.69 acres in
and is currently zoned Future Devel opnment (FD-
In 1988, an application was submtted to

in

size
10).
t he

county for 'Special Use Approval and Conceptual

Devel opnment Review for an Asphalt Batch Pl ant

' on

t he subj ect property (first devel opnent
appl i cation). On March 14, 1989, after a public
hearing, the county approved the first devel opnent

application (1989 devel opment approval deci si

Thi s decision included the foll ow ng statenent:

"' Fi nal appr oval shal | be obtai ned
through the Type | procedure. A
devel opnment application, acconpanied by
two sets of final pl ans, necessary
witten material and docunents, and
application fee * * * shal | be
submtted.' Record (036) 60.

"The 1989 devel opnent approval deci si on

on).

al so

outlined several steps which the applicant needed

to take prior to construction and operation of the
batch plant. Essentially, those steps require the
appl i cant to submt a 'Type | devel opnent

application for final devel opnent review approval

1The county subnmitted two separate records in this appeal proceeding,

the case was consolidated after the time for the subm ssion of

No. 91-036 as "Record (036) __ ."
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this

as

the record
had passed. Consequently, in this opinion, we refer to the record prepared
for LUBA No. 91-035 as "Record (035) ___ " and the record prepared for LUBA
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including (1) a master plan for parking, (2) a
| andscapi ng plan, and (3) dedication of right of
way and other easenents. In addition, the
applicant was required to obtain an access permt
and a DEQ Air Contam nant Di scharge Permt, and to
wai ve certain rights of renonstrance

Record (036) 60-61. Finally, the 1989 devel opnent
approval decision also requires the applicant to
obtain a building permt for the proposed batch
pl ant . Record (036) 36. The 1989 devel opnent
approval decision was not appealed, and is not the
subj ect of these consolidated appeals.

"At the time the first devel opnent application was
submtted to the county, the subject Iand was
zoned "Land Ext ensi ve I ndustrial’ ( MAE) .
Record (036) 46. On October 23, 1990, the subject
property was rezoned to FD-10. While the MAE zone
al l owed asphalt batch plants, apparently the FD 10
zone does not.

"On Decenber 26, 1990, the county received an
application for a 'Developnent Review for an

Asphal t Bat ch Pl ant ' (second devel opnent
appl i cation) on t he subj ect property.
Record (036) 40. The second devel opnent

application purported to satisfy the requirenents
and conditions of the 1989 devel opnent approval
deci si on. The second devel opnent application was
processed by the county according to Type |
procedures. The second devel opnent application
proposed a batch plant with different features
than were approved in the 1989 devel opnent
approval deci sion. On January 7, 1991, a county
pl anner signed a 'Type | Approval' for the second
devel opnent application (* * * 1991 devel opnent

approval decision), including those features of
t he proposal different from those approved in the
1989 devel opnent approval decision. No public

heari ng was conducted prior to issuance of the * *
* 1991 devel opnent approval decision, and no
notice of the decision was given to anyone other
than the applicant. Petitioner appeals the
county's * * * 1991 devel opnent approval deci sion
in LUBA No. 91-036.

"On February 13, 1991, the county received an
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application for a 'Comercial Building Permt"' for
the batch plant foundation. Record (035) 17. On
March 8, 1991, the county issued the requested
"Comrercial Building Permt' for the batch plant
foundation (building permt decision). Record
(035) 001. No public hearing was held prior to
the issuance of this decision, and no notice of
the decision was given to anyone other than the
applicant. Petitioner appeals the March 8, 1991
building permt decision in LUBA No. 91-035. * *
*"  (Footnotes omtted.) Tuality Lands Coalition
V. Washi ngton County, O LUBA _ (LUBA Nos

91-035 and 91-036, Order on Mtion for Evidentiary
Heari ng and Depositions, August 29, 1991), slip op
2-4.

MOTI ONS TO DI SM SS

Respondent and intervenors-respondent (respondent s)
argue the land use decision that was properly subject to
appeal to this Board occurred in 1989, when the county
adopted the 1989 devel opnent approval decision. Respondents
state the 1989 devel opnent approval decision approved the
two stage process utilized by the county in adopting the
chal | enged decisions regarding the disputed batch plant.

Citing J.P. Finley & Son v. Wshington County, O

LUBA _ (LUBA No. 90- 018, June 8, 1990) (Finley),
respondents contend petitioner was required to appeal the
1989 devel opnment approval decision concerning the disputed
batch plant, if it was dissatisfied with the subsequent
processes outlined in that deci si on. According to
respondents, petitioner's appeals in this consolidated
proceeding are wuntinely because they essentially appeal

i ssues that could have been resolved in an appeal of the
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1989 devel opnent approval deci sion.
Petitioner argues this appeal is distinguishable from

the situation presented in Finley. Petitioner contends:

"Under the wunusual * * * facts of this case,
Petitioner could not have known the County was
going to rezone the property the next year and
t hereby render the asphalt batch plant illegal.
Petitioner could not have known that WAshington
County would be obliged to interpret and apply ORS
215.428(3)[2] to t he [ second devel opnment ]
application in 1991. Even if Petitioner had
appeal ed the [1989 devel opnment approval decision]
on the grounds it inmproperly <classified the
remai ning decisions as being nondiscretionary
under [the |ocal code], LUBA would not, could not,
have ruled on the questions of whether the
county's authorization of a nonconform ng use
required ‘'interpretation or the exercise of
factual, policy, or | egal j udgnment .’
ORS 197. 015(10) (b).

"There can be no waiver of the chance for a
heari ng when the subject matter of that hearing is

unknown. " Petitioner's Response to Mtion to
Di sm ss 3.
W agree wth petitioner. Under the unusual

circunstances presented here, that petitioner did not appeal
the 1989 devel opnment approval decision does not preclude an
appeal of the chall enged deci sions.

The basis for petitioner's contention that the 1991

devel opnent appr oval deci si on I's di scretionary and,

20RS 215.428(3) states, in part:

"* * * Approval or denial of the [permit] application shall be
based upon the standards applicable at the tinme the application
was first submtted."
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t herefore, not properly nmade subject to a procedure which
provi des no hearing or opportunity for anyone other than the
applicant to appeal, is that the 1990 zone change to the FD-
10 zoning district made the proposed batch plant illegal on
t he subject property.3 According to petitioner, this zone
change nmade the county's determnation of which zoning
standards apply to the second devel opnent application
di scretionary. At the tine of the 1989 devel opnent approval
decision, there was no way for petitioner, or any of its
menbers, to have known that such a zone change woul d occur
Under these circunstances, petitioner could not have
chal l enged the county's decision to approve the batch plant
notw t hstandi ng the FD-10 zoning standards, in an appeal of
t he 1989 devel opnent approval deci sion.

Further, in Finley, the underlying approval was for a
phased Pl anned Unit Devel opment (PUD) which authorized the
subsequent approval of |ater submtted drainage and grading
pl ans pursuant to a "Type |I" process. In Finley, there was
a Washi ngton County Community Devel opnent Code (CDC) section
devoted to the PUD nmaster plan approval process. Her e,
there is nothing to which we are cited in either the
county's plan or land wuse regulations which in 1989

aut hori zed approval of a master plan for the siting a batch

3We explain below that we believe applicable requirenents of the FD-10
and MAE zones are "standards or criteria® as those terms are used in
ORS 215.428(3).
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pl ant. Finally, we are cited to nothing either authorizing
or describing the intended effect of the 1989 "conceptual™
devel opnent approval deci sion. Consequently, the 1989
devel opnent approval decision did not result in an overall
mast er plan approval designed to govern all further aspects
of the devel opnent processes relating to the batch plant.

Respondents al so argue the challenged building perm:t
deci sion and the 1991 devel opnent approval decision are not
| and use decisions because neither require the exercise of
"factual, policy or | egal j udgnent " under
ORS 197.015(10)(b)(A and (CO). We determ ne separately
bel ow whether the building permt and devel opnent permt
deci sions are | and use deci sions, subject to our review

A. Buil ding Permt Deci sion

ORS 197.015(10)(a) provides, in relevant part:

"' Land Use Decision' includes:

"(A) A final decision or determ nation nade by a
| ocal governnent * * * that concerns the
adopti on, anmendnent or application of:

(1) The goal s;
"(ii) A conprehensive plan provision;
"(iii) Aland use regulation; * * *
ORS 197.015(10)(b)(C) provides that |and use decisions
over which this Board has jurisdiction do not include a
deci sion of a | ocal governnent:

"Whi ch approves or denies a building permt nmade
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under land wuse standards which do not require
interpretation or the exercise of factual, policy
or |egal judgnent."4

We have stated that the approval of a building permt
is a "land wuse decision”™ only if the building permt
approval decision involves the application of the goals, a
conprehensive plan or a land use regulation and does not
qualify as a mnisterial decision under ORS 197.015(10)(b).>
Fl owers v. Klamath County, 17 Or LUBA 1078, 1087 (1989).

The application for a building permt at issue in this
appeal states the following regarding the requisites for
obtaining the permt:

"To obtain your [building] permt you wll need
the following: 1) Approval for your septic system
from the Health Departnment or approval to install
your sewer from Unified Sewerage Agency * * * 2)
El ectrical permt application filled out by your
electrical contractor * * * ~3) Plunbing permt
filled out by your plunmbing contractor * * *_ "
Record 17.

The parties do not argue any land use standard is
required to be applied for the county to issue a building
permt for construction of the challenged batch plant, and
we do not see that any such standards are applicable. As

far as we can tell, all determ nations concerning whether

4This statute was anended during the 1991 |egislative session. However,
t he anendnents were not yet effective at the time the chall enged decisions
wer e nmade.

5/n 1989, the "mnisterial" decision exception of ORS 197.015(10)(b) was
replaced by the sinmlarly worded exceptions of ORS 197.015(10)(b)(A) and
(©. O Laws 1989, ch 761, § 1.
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and under what circunmstances the proposed batch plant is a
permtted use are nmnmade during the county's devel opnent
review processes, and not during the building permt
processes. Consequently, the only determ nations necessary
for the county to make to issue a building permt are
whet her the applicant has certifications concerning septic
approval and electrical and plunmbing permts. These
determ nations do not involve application of the goals,
conprehensi ve plan or | and use regul ations. W conclude the
i ssuance of the building permt for the batch plant is not a
| and use deci si on subj ect to our revi ew. ORS
197. 015(10) (a) (A) .

The nmotion to dismss LUBA No. 91-035 is granted.

B. 1991 Devel opnment Approval Deci sion

ORS 197.015(10)(b) (A) provides that |and use decisions
over which this Board has jurisdiction do not include a
deci sion of a l|ocal governnent:

"Which is made under |and use standards which do
not require interpretation or the exercise of
factual, policy or legal judgnent[.]"

Petitioner contends the 1991 developnent approva
decision is a l|land use decision subject to our review
because it required the exercise of factual and I egal
j udgnent . Petitioner contends the county was required to
exercise factual and legal judgnment to interpret and apply
ORS 215.428(3) in order to decide which zoning requirenments

are applicable to the second developnent application.
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Specifically, the county was required to determ ne whether
the MAE zone, which governed the 1989 devel opnent approval
deci sion, also governed the second devel opnment application
filed in 1990, after the property was rezoned to FD 10.
Respondents argue that ORS 215.428(3) is clear and its
interpretation and application requires no exercise of
factual or |egal judgnment. Respondents contend that under

ORS 215.428(3), the standards in effect at the tine an

application is filed govern all subsequent approval s
connected to that application. Her e, according to
respondents, t hat determ nation was sinple -- under

ORS 215.428(3), the 1989 devel opnent application froze all
standards to be applied to any future approvals envisioned
by the 1989 devel opnent approval deci sion.

W agree with petitioner that the county exercised
factual and |egal judgnent in interpreting and applying ORS
215.428(3) to the second devel opnent application. There is
no di spute that the second devel opnent application was filed
after the MAE zone had been replaced by the FD- 10 zone.
Rel evant standards applicable to the approval of the second
devel opnent application require the county to determ ne the
proposal's consistency with the conprehensive plan and to
determ ne that the proposed use is allowed by the underlying

zone.® The uncertainty concerning whether the MAE or FD-10

60RS 215.416(4) provides that a pernit application may not be approved
if "the proposed use of land is found to be in conflict with the
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zone standards govern the second devel opnment application
makes the county's approval of the second devel opnent
application not subject to the exception to our jurisdiction
established by ORS 197.015(10)(b) (A).

The motion to dism ss LUBA No. 91-036 is deni ed.
THI RD ASSI GNVENT OF ERROR

"The county violated ORS 215.416(3),(5) and (11)
by making a discretionary I|and use decision
wi t hout providing notice or notice of the an [sic]
decision and an opportunity for a hearing on
appeal . "

We determ ne above that the challenged 1991 devel opnent
approval decision required the county to exercise |legal and
factual judgnent. Consequently, the county exercised
discretion in adopting the 1991 devel opnent approval
deci si on. Accordingly, the county approved a "permt" as
that termis defined by ORS 215.402(4).

In approving a permt, ORS 215.416 requires the county
to do one of two things. The county is required to either

(1) give notice of and conduct a public hearing prior to

conprehensive plan of the county and other applicable ordinance

provi sions." Further, CDC 104 requires that "all use or devel opnent of
land * * * shall conply with the Washington County Conprehensive Plan
[plan] * * =*_* In addition, CDC 403-2.2 requires that "all devel opnent

* * * gshall provide * * * a statenent that [t]he developnent is permtted
inthe primary district[.]" Finally, CDC 406-1.1 provides:

"[t]he Review Authority shall evaluate all building and site

pl ans, including detached dwelling units, for conformance to
the foll owi ng standards:

"x % % * %

"The devel oprment is permitted within the primary district[.]"
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final action on a permt, or (2) provide notice of the
deci sion and an opportunity to appeal a permt decision nmade
w t hout a hearing, to persons who would have had a right to
notice if a hearing had been held. There is no dispute that
t he county provided petitioner with neither a hearing nor an
opportunity to appeal the 1991 devel opnment approval
deci si on. Further, there is no dispute that at |east sone
of petitioner's nmenbers would have been entitled to notice
if a public hearing had been schedul ed.

Consequently, we conclude the county erred in failing
to provide either a public hearing prior to making the 1991
devel opnent approval decision or an opportunity to appeal
t hat deci si on.

The third assignnent of error is sustained.

FI RST ASSI GNMENT OF ERROR

"The County violated ORS 215.416(4), CDC 104-1,
CDC 309-5, CDC 403-2.2A and CDC 406-1.1 by
approving the 1990 Application for an asphalt
batch plant, a use not permtted in the FD 10
district."

Petitioner contends the county msconstrued the
applicable law by granting devel opnent approval for a use
not permtted in the FD-10 zone. The primary issue under
this assignment of error is what standards are applicable to
appr oval of t he second devel opnent application?
Specifically, the issue is whether under ORS 215.428(3), the
standards in effect at the tinme the 1989 devel opnent

application was submtted govern approval of the second

Page 12
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devel opnent application, which was submtted in 1990.
Whet her the standards in effect at the tinme the first (1989)
or second (1990) devel opnent application was filed apply is
inmportant to this appeal because there is no dispute that
prior to the filing of the second devel opnent application,
t he underlying zone was changed to a zone which does not
al l ow asphalt batch plants.

ORS 215.428(3) requires the county to apply the
standards in effect at the tine a devel opnent application is
first submtted, to that devel opnent application. However
there is nothing in ORS 215.428(3) which requires the county
to apply the standards in effect at the tinme one application
is submtted to a distinct and subsequent application. For
pur poses of ORS 215.428(3) then, the question is whether the
second devel opnent application was a separate and distinct
application fromthe application submtted in 1989.

Petitioner contends the second devel opment application
submtted in 1990 was a distinct application fromthe first

application submtted in 1989, on the follow ng bases:

"In addition to separate application forms, the
exi stence of a second application is confirmed by
(1) the County's statenent in its 1989 staff
report and decision of the need for the applicant
to file another '"application' to follow up on the
[ 1989 devel opnent approval decision], * * * (2)
[i]ntervenor[s'] own characterization of t he
material it submtted in Decenber 1990 as an
"application,"* * * (3) the fact that two
applications were subject to different review
procedures (the first [developnent] application
was assigned to be processed under a Type Il

Page 13
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process * * * while the second application was
assigned to 'Procedure Type' I), * * * (4)
separate and different findings of fact and
conclusions of law, * * * and (5) each application
led to a decision which was subject to a separate
appeal process and period." Petition for Review
28.

Further, petitioner notes the second devel opnment application
was an "application” in the sense that it was on a form
call ed "Devel opment Application,” and after the space on
that application formentitled "Proposed Devel opnent Action”
is witten "Devel opnent Review for Asphalt Batch Plant."
Petition For Review 29.

We agree with petitioner that the second devel opnent
application was an "application” as that term is used in
ORS 215.428(3). In addition, we believe that applicable
requi renments of the FD-10 zone, including the list of uses
allowed in that zone, are "standards and criteria" as those
terms are used by ORS 215.428(3).

Therefore, we agree with petitioner that the approva
standards in effect at the time the second devel opnent
application was submtted are the applicable approval
standards governing the second developnent application.
Under CDC 403-2.2 and 406-1.1, quoted supra, devel opnent
approval can only be granted for uses which are permtted in
the zoning district. Because the second devel opnent
application was submtted in 1990, after the MAE zone was
replaced by the FD-10 zone, the FD-10 zone standards apply

to the second devel opnment application and not the standards
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of the MAE zone. There is no dispute that batch plants are
not allowed in the FD-10 zone. Accordingly, we believe the
county erroneously interpreted and applied the applicable
law (ORS 215.428(3), CDC 403-2.2 and 406-1.1) to require
that the MAE standards, rather than the FD-10 standards,
govern approval of the second devel opnent application.

The first assignnment of error is sustained. Because
the decision is prohibited as a matter of |aw, we nust
reverse the county's decision. OAR 661-10-071(1)(c).

SECOND ASSI GNMENT OF ERROR

"The county violated CDC 207-6.6, CDC 423-2.2,
423-4 and the conditions of approval established
by the 1989 [devel opment approval] decision by
approving the 1990 application wthout t he
subm ssion of a DEQ air contam nant discharge
permt."

Qur decision under the first assignnent of error
requires that we reverse the challenged 1991 devel opnent
approval decision. Under these circunstances, no purpose is
served in determning whether the county also erred in
adopting the 1991 devel opnment approval decision because it
failed to require the subm ssion of a DEQ permt.

The second assignnment of error is denied.

The appeal in LUBA No. 91-035 is dism ssed. The county

deci sion appealed in LUBA No. 91-036 is reversed.
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