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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

CHARLES TOTH,

Petitioner,
LUBA No. 91-070
VS.
FI NAL OPI NI ON

CURRY COUNTY, AND ORDER

N N N N N N N N N

Respondent .

Appeal from Curry County.

Duane Wn Schultz, Grants Pass, filed the petition for
review and argued on behalf of petitioner.

M Gerard Herbage, Gold Beach, filed the response brief
and argued on behal f of respondent.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RVED 12/ 20/ 91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a county decision denying his
request for an exception to Statewide Planning Goals 3
(Agricultural Lands) and 4 (Forest Lands) and conprehensive
pl an and zoni ng map anendnents.

FACTS

Petitioner's property includes soils subject to Goals 3
and 4. The subject property is a 27 acre portion of a 142
acre tax lot which is part of 935 contiguous acres owned by
petitioner. The subject property is presently designated
Forest Grazing on the Curry County Conprehensive Plan Map
and is zoned Forest G azing. Petitioner requested approval
of an exception from Goals 3 and 4, and approval of changes
in the plan map designation to Rural Residential and the
zoning map designation to Rural Residential Five.!?

The initial evidentiary hearing was held before the
Curry County Board of Conmm ssioners on Decenmber 17, 1990.
Thereafter, a new nenber replaced one of the county
conmm ssioners who attended the Decenber 17, 1990 hearing.
Subsequently, additional evidentiary hearings were held on
January 14, January 28, February 25, March 11 and April 1,
1991. Following the April 1, 1991 hearing, the board of

1The goal exception was requested on the basis of irrevocable conmitnent
to nonfarm and nonforest uses. ORS 197.732(1)(b); Goal 2, Part I11(b);
OAR 660- 04- 028.
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conm ssioners voted to deny the application. Thereafter, a
written decision and supporting findings were prepared, and
the final witten decision was signed on May 6, 1991.

The board of conm ssioners denied the goal exception
and plan and zoning map anendnents, citing two reasons for
its decision. First, the board of conmm ssioners found an
exception to Goal 4 was not justified, because there was not
substantial evidence in the record to support a finding that
forest use of the subject property was inpracticable.?
Second, citing Goal 12 (Transportation), the board of
conm ssioners also found the applicant failed to denonstrate
t hat adverse transportation effects from increased use of
VWhal eshead Road were adequately mtigated.3

Petitioner does not specifically challenge the findings
concerning the resource issues. Rather, petitioner contends
the board of comm ssioners commtted errors in adopting
those findings such that reversal or remand is required.
Petitioner also advances a variety of procedural and
substantive argunents challenging the findings concerning

the transportation issues.*

2The county found an exception to Goal 3 was justified.

SLike the parties, in this opinion we refer to these bases for the
deci sion as the "resource issues" and the "transportation issues."”

4pPetitioner's primary argument is that while Goal 12 is cited as a basis
for denial in the final decision, the record shows the real transportation
standard the county relied upon throughout the |ocal proceedings is a |oca
code standard that does not apply to plan and zoni ng map anmendnents.
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THI RD ASSI GNMENT OF ERROR

"Respondent's decision to deny was based, in part,
on a county counsel neno which had not been
previously disclosed. ™

Petitioner contends the chall enged decision is based in
part on a |egal nmenorandum fromthe county's |egal counsel.>5
Petitioner contends the nmenorandum s an ex parte
conmuni cation and that the board of comm ssioners erred by
denying his request for an opportunity to rebut the
menor andum

ORS 215.422(3) sets forth statutory requirements for
di scl osure of and opportunity to r ebut ex parte
conmuni cati ons. ORS 215.422(4) specifically provides that
"[a] conmunication between county staff and the planning
conm ssion or governing body shall not be considered an ex

parte contact * * *, We conclude the county counsel's
menorandum falls within t he exception provi ded by
ORS 215.422(4). The board of conm ssioners is entitled to
rely on its attorney for |egal advice and an analysis of the
case, and the board of comm ssioners committed no error by

failing to provide petitioner an opportunity to rebut the

substance of the menmorandum Dickas v. City of Beaverton,

92 Or App 168, 172, 757 P2d 451 (1988) (parallel provisions

SPetitioner contends that conmi ssioner Reagan particularly relied on the
menorandum in finding petitioner failed to denpnstrate conpliance with the
criteria applicable to statew de planning goal exceptions (the resource
i ssues).
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of ORS 227.180(4) applicable to cities exenpt conmmunications
between staff and city governing bodies from ex parte
comruni cati on disclosure and rebuttal requirenents); G uber

v. Lincoln County, 16 Or LUBA 456, 461 (1988).°6

Finally, petitioner contends the county conm ssioners
consideration of the disputed |egal nenorandum viol ated
Curry County Zoning Ordinance (CCZO 8§ 2.170(9)(b).~

W agree with the county that CCZO 8§ 2.170(9)(b)
governs the acceptance of communications, reports, nmenoranda
and other materials containing new evidence by county
deci sion nakers as part of the evidentiary record supporting
their decision.8 However, CCZO § 2.170(9)(b) does not

require disclosure of, and a right to rebut, communications

6This does not mean a governing body may accept evidence from staff
outside of the public hearing process and thereafter include such evidence
in the record and rely on that evidence without first providing the parties
an opportunity to rebut such evidence. See Gruber v. Lincoln County,
supra. However, the |egal nenorandum is not evidence upon which the board
of conmi ssioners relied in reaching its decision

7CCZO § 2.170(9) provides, in pertinent part, as follows:

"Menbers of the decision nmaking body shall [not]:

Tx % % *x %

"b) Take notice of any communication, reports, nenoranda, or
ot her materials prepared in connection wth the
particular case unless the parties are afforded an
opportunity to contest the material so noticed.”

8Al t hough the county counsel's menorandum was attached to the minutes of
the April 1, 1991 hearing and included in the record, its inclusion in the
record apparently was inadvertent. The nenorandum i ncludes |egal analysis
rather than evidence, and explicitly states it "is not part of the record.”
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with | egal counsel or other county staff which contain only
advi ce and anal ysi s.

In summary, we reject petitioner's contentions that the
board of comm ssioners commtted reversible error by
consulting with its legal counsel wthout providing the
parties a right to rebut the substance of that advice, or in
relying on that | egal advice in reaching its decision.

The third assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"The board chairman assured petitioner that he had
satisfied all resource issues; [petitioner] was
t hereafter directed to addr ess only road
i nprovenent issues; and was prevented from further
addressing resource issues, all to the prejudice
of his substantial rights.”

Under this assignment of error, petitioner first
contends that <certain assurances by one of +the county
comm ssioners, given early in the proceedings, render
i nproper the county comm ssioner's later determ nation that
the resource issues were inadequately addressed. During the
January 28, 1991 public hearing in this matter, one of the
county conmm ssioners, while expressing concerns about the

transportation issues, made the foll ow ng statenent:

"* * * | personally am not persuaded on resource
issues that this application should not nove
forward.* * * [I]n fact it appears to nme, based on
my original review, that this land is irrevocably
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committed * * * "9

To the extent petitioner suggests that the above
statement in some way bound the board of conm ssioners, or
that individual comm ssioner, later to find the subject
property is irrevocably commtted to nonforest uses, we
di sagree. As we have explained on nunmerous occasions, it is
the county's final witten decision that is subject to our
review, not statenments nade during the proceedings |eading

to adoption of a land use decision. Gruber v. Lincoln

County, supra, 16 Or LUBA at 460; Cook v. City of Eugene, 15

Or LUBA 344, 355 (1987); Qatfield Ridge Residents Rights v.

Cl ackamas Co., 14 Or LUBA 766, 768-69 (1986); S & J Builders

v. City of Tigard, 14 Or LUBA 708, 712 (1986); MCull ough v.

City of Baker, 14 O LUBA 198, 200 (1986); Citade

Corporation v. Tillamok County, 9 Or LUBA 61, 67 (1983).

To the extent petitioner alleges the above statenent
inproperly led himto believe he need not submt additional
evidence, and on that basis warrants remand of the
chal | enged decision, we disagree with that argunment as well.
Any positions that may have been expressed by one or nore of
t he county conm ssioners during the | ocal proceedings are at
most prelimnary and clearly are subject to change in the

final witten decision. See Sokol v. City of Lake Oswego,

9The quoted statement appears on page 6 of Exhibit A to the Petition for
Review, which is a hand witten transcript of the January 28, 1991 board of
commi ssi oners' neeting.
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18 Or LUBA 375, 400-01 (1989), aff'd 100 Or App 594 (1990)
(an oral decision is tentative and may be changed any tine
before the decision is reduced to witing and becones
final). A decision maker's expressed belief early in the
| ocal proceedings that an applicant has <carried his
evidentiary burden on a particular issue creates no right in
the applicant to expect the decision nmaker ultimately wll
vote in accordance with such expressions. The burden to
assure that the record contains adequate evidence to support
an application is not affected by such observations by
i ndi vi dual decision nakers. Deci sion makers nmay change
their mnds for a variety of reasons. So long as the fina
decision is legally correct and adequately supported by the
evidentiary record, such changes in position need not be
expl ai ned and do not provide a basis for reversal or remand.

Petitioner al so ar gues t hat t he sanme county
conmm ssioner inproperly required that he address allegedly
irrel evant transportation issues, while inproperly denying
him the opportunity to address resource issues that
ultinmately were relied wupon in denying the requested
approval s.

W agree with respondent that the record does not
support petitioner's argunent. Al t hough the cited portions
of the record show instances where a county conmm ssioner
requested argunent on the transportation issues, they do not

establish that petitioner was deni ed an adequate opportunity
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to address resource issues during the six public hearings in
this matter. 10
The fourth assignment of error is denied.

FI FTH ASSI GNMENT OF ERROR

"A conmm ssioner who denied the application joined
the board md-way through the hearings, wthout
establishing for the record that she had read the
m nutes of previous hearings, listened to tapes of
previous hearings, or otherwise reviewed the
record established by petitioner prior to her
participation.”

CCzO 8§ 2.190(3) requires, in pertinent part, as
fol |l ows:

"Only those nenbers of the Board [of County
Conmmi ssioners] reviewing the entire record may act
on the matter reviewed. * * *_ "

Comm ssi oner Reagan was not a nenber of the board of
county comm ssioners when the initial public hearing in this
matter was held on Decenmber 17, 1990.11 The January 14,

1991 hearing was continued to allow conm ssioner Reagan to

10Record 13 sinply shows a request to address the "road issue." During
the March 11, 1991 public hearing, the applicant requested an opportunity
to address resource issues of concern to comm ssioner Reagan. According to
petitioner, he was "adnoni shed not to pursue [the] resource issue; but to
gi ve presentation on the roads." Petition for Review, Exhibit B, page 1.
However, the adnonition was not absol ut e: "do roads first, if
[ comri ssioner] Reagan wants to discuss sonme of the other issues she can[.]"
Id. Although conmi ssioner Reagan did not thereafter affirmatively express
reservati ons concerning resource issues at the March 11, 1991 hearing, we
are not aware of any requirement that she do so. Neither do we understand
the earlier adnonition to preclude petitioner from pursuing resource issues
later during the March 11, 1991 heari ng.

1lpetitioner contends, and respondent does not dispute, that a great
deal of evidence was subnitted at the Decenber 17, 1990 public hearing.
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review the record. However, petitioner contends there is
nothing in the record to show that conmm ssioner Reagan in
fact reviewed the entire record.

We agree with the county that CCZO § 2.190(3) does not
i npose on the county or comm ssioner Reagan an affirmative
obligation to denonstrate that she reviewed the entire
record. Follow ng the January 14, 1991 continuance, the
record indicates that at the January 28, 1991 neeting
conm ssi oner Reagan stated she was ready to render a
deci si on. Several additional public hearings were held
before the county conm ssioners actually took action in this
matter, followwng the April 1, 1991 public hearing
Petitioner offers no sufficient reason to assune that
conm ssi oner Reagan did not base her decision on the entire
record, as required by CCZO § 2.190(3).12

The fifth assignnment of error is denied.

SI XTH ASSI GNVENT OF ERROR

"The board chai rman engaged in an ex parte contact
on the road inprovenent issue wthout conplete
di scl osure on the record."

Under this assignnent of error, petitioner argues that

12petitioner does point out that January 28, 1991, the date conmi ssioner
Reagan stated she was ready to render a decision, is the sane date county
counsel prepared the nmenorandum di sputed in the third assignnent of error,
supr a. Petitioner speculates comr ssioner Reagan's decision was based
solely on the | egal nenorandum but we see nothing in the record to support
such specul ati on. Wt hout such support, we assume comr ssioner Reagan
performed her duties in accordance with CCZO § 2.190(3). See COEC
311(1)(j)-

Page 10



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0o A W N B O © 0O N O OO hM W N L O

the chair of the board of county conm ssioners engaged in ex
parte contacts and i nadequately disclosed those contacts.
Respondent points out that the alleged ex parte

contacts petitioner conplains of were with petitioner and

hi s agent. No other parties were present. In addition,
respondent contends the contacts were disclosed when
petitioner requested that the contacts be placed on the
record, and petitioner did not object to the adequacy of the
di scl osure.

The board chair, pl anni ng di rector and county
roadmaster disclosed the ex parte <contacts of which
petitioner conplains. Record 13. Therefore, even if
petitioner may properly allege his own ex parte contacts as
error, in view of petitioner's failure to object to the
conpl eteness of the disclosure of such contacts, any
i nadequacy in the disclosure provides no basis for reversal

or renmand. Wal ker v. City of Beaverton, 18 Or LUBA 898,

901-03 (1989); Union Station Business Community Assoc. V.

City of Portland, 14 Or LUBA 556, 558-59 (1986).

The sixth assignnment of error is denied.
REMAI NI NG ASSI GNMVENTS OF ERROR

Under our discussion of the third through sixth
assignnments of error, we reject petitioner's challenges to
the county's findings that the subject application should be
deni ed based on failure to present substantial evidence to

support the requested exception to Goal 4 (the resource
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i ssues). Those findings are sufficient to sustain the
county's decision to deny the requested exception and plan
and zoning map changes regardless of the adequacy of the
findings concerning the transportation issues, which provide
an alternative basis for denying the request. W therefore
do not <consider petitioner's first two assignnents of

error.13 Baughman v. Marion County, 17 Or LUBA 632, 636-37

(1989); Van Mere v. City of Tualatin, 16 Or LUBA 671, 675 n

2 (1988).

The county's decision is affirmed.

13petitioner's seventh assignment of error requesting attorney fees is
rejected because petitioner is not t he prevailing party.
OAR 661-10-075(1)(d).
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