©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
BERTEA/ AVI ATI ON, | NC.,
Petitioner,
VS.
LUBA No. 91-130

BENTON COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
CITY OF CORVALLI S,
| nt ervenor - Respondent . )

Appeal from Benton County.

Edward F. Schultz, Albany, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Weat herford, Thonpson, Quick & Ashenfelter.

Candace Haines, Corvallis, and Janet S. MCoy, Salem
filed a response brief on behalf of respondent. Janet S.
McCoy argued on behal f of respondent.

Richard D. Rodeman, Corvallis, filed a response brief
and argued on behalf of intervenor-respondent.

SHERTON, Referee; HOLSTUN, Chief Referee; KELLINGTON,
Referee, participated in the decision.

REVERSED 12/ 09/91
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a county board of conm ssioners
order approving the expansion of a nonconform ng use.
MOTI ON TO | NTERVENE

The City of Corvallis nobves to intervene in this
proceeding on the side of respondent. There is no
opposition to the notion, and it is allowed.

FACTS

| ntervenor-respondent City of Corvallis (intervenor)
owns the Corvallis Airport and an adjoining rye grass field.
These properties are, however, outside city limts and under
the jurisdiction of respondent Benton County (county). The
airport property is designated Public-Institutional and is
zoned Public and Airport Overlay (P/A). | ntervenor | eases
certain land and facilities on the airport property to two
fi xed-based operators, petitioner Berteal/Aviation, I nc.
(petitioner) and Avia Flight Services, Inc. (Avia).

The airport includes an above ground fuel storage area,
generally referred to as a "fuel farm" | ntervenor | eases
areas within the fuel farmto operators who desire to have
fuel storage capacity. A fuel storage facility within such
a fuel farm is generally conprised of a concrete pad,
contai nnent structure and fuel tank(s). While the fuel
tanks may belong to the tenant, the concrete pads and

cont ai nnent structures belong to intervenor. The fuel farm
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is located within the Approach Safety Zone for at |east one
runway. !

In March 1990, the county granted petitioner perm ssion
to place two 12,000 gallon above ground fuel tanks in the
fuel farm In April 1990, the Benton County Devel opnent
Code (BCDC) was anended to make "[a] bove ground storage of
flammbl e materials" a prohibited use in the Approach Safety
Zone. BCDC 86. 115(2). This made the fuel farm including
petitioner's fuel tanks, a nonconform ng use.

On May 1, 1991, Avia applied for approval to expand the
exi sting nonconform ng use by adding two 12,000 gallon above
ground fuel tanks and a containnment structure to the
existing fuel farm Avia's new fuel storage facility is
proposed to be located adjacent to petitioner's existing
facility and approximately 50 feet closer to the adjoining
rye grass field. The Avia facility would be |ocated
approximately 20 feet from a plowed burn strip at the edge
of the rye grass field.

The county pl anni ng comm ssi on approved Avi a' s
application. Petitioner appeal ed that decision to the board
of comm ssioners. On August 7, 1991, after a de novo public
heari ng, the board of conmm ssioners issued an order denying
t he appeal and approving the expansion of the nonconform ng

use. This appeal foll owed.

1The Approach Safety Zone is a subarea within the Airport Overlay Zone.
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FI RST ASSI GNMENT OF ERROR

"Benton County erred in allowing Avia to |ocate
and construct two new above-ground fuel tanks as
an expansi on of a nonconform ng use when Avia had
no prior nonconform ng use."

Petitioner contends the county cannot grant Avia's
application to expand a nonconformng use wunless Avia
al ready has a nonconform ng use to be expanded. Accordi ng
to petitioner, the existing nonconform ng use belongs only

to petitioner, because the existing above ground fuel

storage tanks were constructed pursuant to a county permt
i ssued to petitioner.

The county and intervenor (respondents) argue that
BCDC 53.305 allows a nonconform ng use to continue
regardl ess of changes in owner ship or occupancy.
Respondents contend this nmeans a nonconform ng use runs wth
t he | and. According to respondents, it is intervenor, as
t he property owner, which "owns" the existing nonconform ng
fuel farmuse. Respondents observe that petitioner does not
di spute that the existing fuel farm use was Ilawfully
establ i shed and, therefore, contend the county has authority
to approve an expansion of the fuel farm use.

We agree with respondents that a nonconform ng use is
tied to the land on which it was l|lawfully established.
Portland City Tenmple v. Clackamas County, 11 Or LUBA 70, 75

(1984). Under BCDC 53.305 and ORS 215.130(5), from which

the county's authority to regulate nonconform ng uses is
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derived, <changes in the ownership or occupancy of a
nonconform ng use nust be allowed. For exanple, should
petitioner's lease of the existing fuel storage facility
expire, another tenant could continue that nonconform ng
use. Thus, we view the existing nonconform ng fuel farm use
at issue in this case to belong to intervenor, the property
owner . W see no reason why a second tenant, wth the
perm ssion of the property owner, cannot apply to the county
for perm ssion to expand that nonconform ng use.?
The first assignnment of error is denied.

SECOND ASSI GNMVENT OF ERROR

"Benton County violated the ternms of its own
ordi nance and state statute in concluding that
Avia was reasonably continuing the use when Avia
had no prior lawful existing use and the permt
doubl ed t he exi sting Si ze of t he prior
nonconf orm ng use owned by Bertea."

Under this assignment of error, petitioner argues that
even if there were a | awful nonconform ng use which could be
expanded pursuant to Avia's application, Avia' s proposal
woul d not "reasonably continue"” the nonconform ng use, as
required by ORS 215.130(5) and BCDC 53. 315. Petitioner
argues that Avia cannot "reasonably continue" Bertea's above
ground fuel storage use. Petitioner also argues that Avia's

proposed doubling of above ground fuel storage does not

2There is no dispute that in this case the property owner, intervenor,
endorsed the subject application. There is also no argunment nade that
under the BCDC, Avia |acked authority to apply for the expansion of the
nonconf orm ng use.
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"reasonably continue" the existing use.

ORS 215.130(5) and (9) provide, in relevant part:

"(5) The | awful wuse of any building, structure or
land at the time of the enactnent or
amendment of any zoni ng or di nance or
regul ation may be continued. Al teration of
any such use my be permtted to reasonably
continue the use. * * *"

"(9) As used in this section, '"alteration' of a
nonconf orm ng use i ncl udes:

"(a) A change in the wuse of no greater
adverse inpact to the nei ghborhood; and

"(b) A change in the structure or physical
i nprovenents of no greater adver se
i mpact to the neighborhood."

BCDC 53. 315(1) provides, in relevant part:

"Alteration or change of a nonconform ng use my
be permtted i f the alteration or change
reasonably continues the use and if the alteration
or change of the use has no greater adverse inpact
on the neighborhood than did the existing use at
the time it became nonconformng. * * * The
[ count y] may I npose conditions of approval
pursuant to [BCDC] 53.220 in order to reduce the
i npact of the alteration on the nei ghborhood."

As expl ained supra, the existing nonconform ng use at
issue in this case is the fuel farm owned by intervenor and
presently occupied by one fuel storage facility operated by
petitioner. Avia proposes to alter that existing use by
adding a second fuel storage facility to the fuel farm
Addi ng an additional fuel storage facility to a fuel farmis
a type of alteration which reasonably continues the existing

nonconform ng fuel farm use. Conpare City of Corvallis v.
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Bent on County, 16 O LUBA 488, 496 (1988) (a

har dwar e/ appliance store wth [lunch counter does not
reasonably continue a nonconform ng tavern use).

The next question is whether the nmgnitude of the
proposed alteration, i.e. doubling the existing fuel storage
capacity of the fuel farm means that the proposed
alteration does not reasonably continue the use. Prior to a
1979 anmendnent, ORS 215.130(4) (now (5)) provided that
alteration of a nonconformng use "may be permtted when
necessary to reasonably continue the use w thout 1increase

* x * " |n Gbson v. Deschutes County, 17 Or LUBA 692, 702

(1989), we explained that the 1979 amendnents to ORS 215. 130
repl aced the previous general prohibition against "increase"
in nonconform ng uses with the present requirenent that any
change in a nonconform ng use result in no greater adverse
i npacts on the nei ghborhood. We concluded that a proposed
expansion of a nonconform ng use could be considered a
perm ssible alteration, so long as it did not violate the
"no greater adverse inpacts" standard.

BCDC 53.315(1), quoted above, reflects the current
| anguage of ORS 215.130(5) and (9) regarding alteration of
nonconf orm ng uses. Under that |anguage, if a proposed
alteration is of a type that "reasonably continues" the
existing use, it my be allowed so long as it will have no
greater adverse inpact on the surroundi ng nei ghborhood than

t he existing nonconform ng use.
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The second assi gnnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"[Benton County] violated a state statute and its
own ordinance in concluding that Avia's proposal
would have no greater adverse inpact on the
nei ghbor hood. "

Under this assignnent of error, petitioner challenges
(1) the adequacy of the findings to denonstrate conpliance
with the "no greater adverse inpact on the neighborhood”
requi rement of ORS 215.130(9) and BCDC 53.315(1), quoted
supra, and (2) the evidentiary support for those findings.
Petitioner argues the findings inadequately address two
issues which it raised below danger of fire and expl osion
and i npact of fuel spills.

Respondents rely in part on argunents that above ground
fuel storage has fewer adverse inpacts than below ground
fuel storage, which would be allowed in the Approach Safety
Zone under the BCDC. 3 However, even if respondents are
right in this regard,4 it is irrelevant to the issue before
the county in approving the subject application for
expansi on of a nonconform ng use. In order to conply with
ORS 215.130(9) and BCDC 53.315(1), what the county nust

determne is that the addition of another fuel storage

SRespondents also point out that intervenor has anended its Airport
Master Plan to allow above ground fuel storage.

4We note that if the county believes above ground fuel storage to be
preferable to below ground storage, it may anmend the BCDC to delete the
prohi biti on agai nst above ground storage in the Approach Safety Zone.
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26

facility with two 12,000 above ground tanks, at the proposed
| ocation, wll have no greater adverse inpact than the

existing fuel storage facility which becanme nonconform ng

when the BCDC was anended. City of Corvallis v. Benton

County, 16 Or LUBA at 497.

A. Danger of Fire and Expl osion

Petitioner argues that it raised the issue of fire and
expl osi on danger bel ow. According to petitioner, what ORS
215.130(9) and BCDC 53.315(1) require is that the county
determ ne the danger of fire and explosion posed by the
exi sting nonconform ng use, and the danger posed with the
addi tion of the proposed Avia facility, and conpare the two
to see if the altered nonconform ng use would have a greater
adverse i npact. Petitioner contends that although the
county's findings recognize the potential for fire and
explosion as the mjor inpact of the proposed use, they
improperly attenpt to avoid this issue by stating that such
events will never occur.

Petitioner argues the record shows that the proposed
fuel tanks will be at |least 50 feet closer to the adjacent
rye grass field and within 20 feet of the plowed "no burn”
strip surrounding that field. Suppl emental Record 1.
Petitioner also argues there is evidence in the record that
the county has no idea of the anount of damage that woul d
occur from a fire or explosion at the current or proposed

facility. Record 28. Petitioner notes the county staff
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report states that the proposed facility would add to the
danger of fire and expl osion. Record 45. Wth regard to
approval of t he proposal by t he Feder al Avi ation
Adm nistration (FAA), petitioner contends the record does
not show what the FAA approved or what the applicable
standards were. Record 62. Wth regard to all eged approval
by the City Fire Marshal, petitioner argues there is no
witten approval in the record, and that the City Fire
Marshal's testinony at the hearing says nothing about the
i npacts of placing above ground fuel tanks closer to the
| ocation of field burning.

The rel evant county findings provide:

"* * * The proposed tanks will be some 50 feet
closer to the [rye grass] field than the existing
t anks. The record does not quantify the risk of

field burning to the existing tanks, but we
presunme it is a safe arrangenment as there are no
reported incidents to review. What ever risk that
exi sts because of field burning for grass seed
pl anting near the airport can be controlled by the
City of Corvallis, which owns the nearest field

[ The a]irport manager * * * told the Board [of
Comm ssioners] that the City is doing less field
burning because of visibility problens. I n
addition, there are sinple ways to |engthen the
di stance between the tank farm and the field
burning without significantly altering the current

| and use. We believe the City will not allow that
field operation to increase whatever safety risk
may now exist." Record 13-14.

"The nei ghborhood includes the Corvallis Minici pal
Airport and adjacent fields. There has been
virtually no adverse inpact of the existing tanks
on the neighborhood. The main inpact of the tank
farm as it exists or after expansion, is the
potential for fire or explosion. There may never
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be an adverse inpact on the neighborhood. *oko*
The existing and proposed tanks are in plain view

of airport personnel; leaks and spills my be
spotted easily in the existing tanks and the
proposed tanks. As | ong as proper safeguards are

required to the satisfaction of federal, state and
| ocal airport and safety officials, the adverse
i npact can be expected to remain no greater than
that which existed when the Bertea Aviation tanks
becanme nonconform ng. G ven the City's experience

with an underground toxic spill at the site, and
its desire to change the [City] Master Plan to
allow above ground t anks, t he Boar d [ of

Comm ssioners] finds that the expansion of the
nonconform ng use has no greater adverse inpact on
t he nei ghborhood."” Record 16-17.

Nonconform ng wuses are not favored in Oregon |aw

M chael v. Clackamas County, 9 Or LUBA 70, 75 (1983). A

nonconform ng use is by definition contrary to provisions of
a |local government's conprehensive plan and |and use
regul ati ons. ORS 215.130(5) and (9) and BCDC 53.315(1)
provide a limted authorization for counties to approve the
expansi on of nonconform ng uses which are contrary to

provisions of their plans and |and use regulations and,

t herefore, nmust be construed narrowy. Scott v. Josephine
County, __ O LUBA ___  (LUBA No. 91-069, Septenber 20,

1991), slip op 89; City of Corvallis v. Benton County, 16

O LUBA at 498. Also, the requirenment that the alteration
of the nonconform ng use have "no greater adverse inpact” on
t he surroundi ng nei ghborhood is an extrenely strict standard
initself.

The county's findings recognize that the main inpact of

t he proposed expansion of the fuel farm is "the potenti al
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for fire or explosion.” Record 17. The findings also
recogni ze that the proposed expansion will double the anpunt
of flammabl e fuel stored above ground in the Approach Safety
Zone, adding two 12,000 gallon above ground tanks and a
contai nnent structure to the existing fuel farm Under the
approved expansion, the fuel storage facility wll be
significantly closer to a field which is periodically
bur ned. Record 13. In such circunstances, the proposed
expansion will increase the potential for fire and expl osion
as a matter of law. We believe this constitutes a "greater
adverse inpact on the neighborhood" within the neaning of
ORS 215.130(9) and BCDC 53.315(1) and, therefore, we reverse
t he county's deci sion.

Thi s subassi gnnent of error is sustained.

B. Fuel Spills

Petitioner argues that the design of the proposed Avia
fuel storage facility wll result in a greater risk of
spilled fuel creating environnmental damage.

Because our determ nation under t he previ ous
subassi gnment of error requires that we reverse the county's
deci sion, no purpose would be served by considering this
subassi gnment further.

The third assignment of error is sustained, in part.

FOURTH ASSI GNMENT OF ERROR

"Benton County violated the state law when it
pl aced the appellant Bertea with the burden of
going forward and failed to certify that Avia had
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t he burden of proof and going forward."

Petitioner contends that the county inproperly shifted
t he burden of proof in the de novo proceeding before the
board of county conmm ssioners from the applicant (Avia) to
t he appellant (Bertea). Petitioner also argues the county
inproperly failed to address this issue in its findings
after petitioner had raised it bel ow

We have previously reviewed a claim that the BCDC
provi sions governing procedures for de novo review of
quasi - j udi ci al land use decisions by the board of
conmm ssioners inmpermssibly shift the burden of proof from

the applicant to an appellant, and found nothing wong with

the county's regulations. 1000 Friends v. Benton County,

O LUBA __ (LUBA No. 90-066, Septenber 14, 1990),
slip op 10-13. Petitioner does not contend the county
failed to conply with applicable regulations. Furt her,

petitioner cites nothing in the decision which indicates the
county placed any inproper burden on petitioner.
The fourth assignment of error is denied.

The county's decision is reversed.?>

5The fifth and sixth assignnents of error raise no issues in addition to
those already dealt with under the first through third assignnents of
error.
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