©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
MARTI N CAI NE,
Petitioner,
VS.
LUBA No. 91-091

TI LLAMOOK COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
ARNOLD MEYERSTEI N,
| nt ervenor - Respondent . )

Appeal from Till anbok County.

Scott Elliott, Lincoln Cty, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Green, Elliott & Ehrlich.

No appearance by respondent.
Lois Albright, Tillamok, filed the response brief and
argued on behalf of intervenor-respondent. Wth her on the

brief was Al bright & Kittell.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON,
Referee, participated in the decision.

REMANDED 02/ 20/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeal s a deci sion of t he county
conm ssioners anending the county conprehensive plan and
zoning maps to redesignate and rezone a parcel from Snal
Farm Wbood Lot (SFW20) to Medium Density Urban Residenti al
(R 2).
MOTI ON TO | NTERVENE

Arnold Merstein noves to intervene on the side of
respondent in this appeal proceeding. There is no objection
to the nmotion, and it is all owed.
FACTS

The subject land consists of 54 forested acres, not
wi thin an urban growth boundary. The Pacific City Conmmunity
Gowth Boundary is l|ocated to the north of the subject
property.1? The property to the east is zoned SW-20.
Properties to the north, west and south are zoned
residential.

| ntervenor-respondent (intervenor) filed an application
for a plan and zone change from SFW20 to R-2, and for a
"reasons" exception to Statewide Planning Goals 4 (Forest

Lands) and 14 (Urbanization).?2 The planning conmm ssion

1Because Pacific City is an unincorporated comunity, the significance
of the "community growth boundary" adopted by the county is unclear.

20RS 197.732(1)(a)-(c) as well as Statewide Planning Goal 2 (Land Use
Pl anni ng) and OAR division 660, chapter 4, recognize three types of goal
exceptions, based on (1) physical devel opnent, (2) irrevocable conmtnent,
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reconmended approval of intervenor's request. The county
comm ssi oners adopt ed t he pl anni ng conmm ssion's
recommendation. This appeal followed.

FI RST ASSI GNMENT OF ERROR

"The County consistently failed to properly notice
hearings as required by state law and |oca
or di nances. "

A.  ORS 197.732(5)

Petitioner argues the decision is void because the
notices of the county hearings failed to indicate an
exception to the Statewide Planning Goals (goals) was
proposed and failed to "summrize the issues 1in an
under st andabl e manner," as required by ORS 197.732(5).3

There were several evidentiary hearings concerning
intervenor's application. The first hearing on intervenor's
application was set for August 9, 1990, before the county
pl anni ng comm ssi on. However, that hearing was reschedul ed
to Septenber 13, 1990. The first notice indicating the
county was proposing to take exceptions to Goals 4 and 14,
was t he Sept enber 5, 1990 notice confirmng t he

Sept enber 13, 1990 pl anni ng conmm ssi on heari ng dat e.

or (3) reasons why the policies in applicable goal provisions should not
apply. Goal 2, Part Il (a)-(c); OAR 660-04-020(1), 660-04-025(1),
660- 04-028(1).

30RS 197.732(5) provides:
"Each notice of public hearing on a proposed exception shal

specifically note that a goal exception is proposed and shal
sumuari ze the issues in an understandabl e manner."
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However, that notice failed to "sunmmarize" any "issues"
related to taking a goal exception. The first notice that
provided an indication of the "issues" or criteria relevant
to the proposed goal exception was the October 19, 1990
notice reschedul i ng t he Sept enber 13, 1990 pl anni ng
conmm ssion hearing to Novenber 8, 1990. This notice
attached a summary of sonme of the requirenents for Goal 4
and 14 exceptions, and set out certain county ordinance
requi renents.

The notice of the first hearing before the county
conm ssioners also attached information regarding sone of
the requirenents applicable to taking an exception to
Goals 4 and 14. Subsequent notices that the hearings before
the county conm ssioners were being continued did not
include any information regarding an exception being taken
to any goal .4

We agree with petitioner that these notices failed to
conply with ORS 197. 732(5). However, failure to conmply with
ORS 197.732(5) is a procedural error. ORS 197.835(7)(a)(B)
provides that this Board may only reverse or remand on the
basis of procedural error if such error "prejudiced the

substantial rights of the petitioner.” Petitioner does not

4We do not nean to suggest that in order to continue a properly noticed
hearing it is necessary to provide the same notice required for the
original hearing. This proposition has been squarely rejected by the Court
of Appeals in Apal ategui v. Washington County, 80 O App 508, 723 P2d 1021
(1986). We sinmply note here that the subsequent notices were also
deficient.
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identify any way in which he was prejudiced by the failure
of the notices to comply with ORS 197.732(5). Therefore
petitioner's allegations concerning ORS 197.732(5) provide
no basis for reversal or remand.

Thi s subassi gnnent of error is denied.

B. ORS 197.763(3)

Petitioner argues the notices of the hearings below
failed to conply with ORS 197.763(3) in several respects.?®

ORS 197.763(3)(b) requires the notice of hearing to:

"List the applicable criteria from the ordinance
and the plan that apply to the application at
i ssue."

W note at the outset ORS 197.763(3)(f)(B) requires
that where two or nore evidentiary hearings are all owed, as
is the case here, the required notice nmust be miled "10
days before the first evidentiary hearing." The first
county notice which gave any indication of which criteria
the county believed applied to intervenor's application was
the Septenber 5, 1990 notice confirmng the Septenber 13,
1990 planning conm ssion hearing date. Since this notice
was miled only 8 days before that first evidentiary
hearing, it fails to conply with ORS 197.763(3)(f)(B).

Petitioner also argues the notices fail to "list the

applicable criteria from the ordinance and plan which are

SORS 197.763(3) inposes a nunber of specific requirenments for notices of
| ocal quasi-judicial |and use hearings.
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applicable to the application at 1issue,” as required by
ORS 197.763(3)(Db). Tillambok County Zoning Ordinance
(TCZO) 9.020(2) requires:

"The proposed new zone shall not result in the
conversion of resource lands to non-resource use
wi t hout an approved exception to applicable state
resource protection Goals."

As explained infra, Goal 3 (Agricultural Lands) is
apparently applicable to intervenor's application and,
consequently, should have been listed as an applicable
criterion.® The first notice of hearing to indicate that
any of the goals applied was the Septenber 5, 1990 notice of
confirmati on of the Septenber 13, 1990 planning conmm ssion
heari ng. That notice identified only Goals 4 and 14 as
applicable, and this is error.

Petitioner also argues the notices fail to "explain the
nature of the application and the proposed use or uses which
could be authorized * * *." ORS 197.763(3)(a).

Al'l of the notices of the hearings bel ow indicated that
t he subject application requested a plan and zone change
from SFW20 to R-2. We have stated that when no specific
use is proposed, the requirenent of ORS 197.763(3)(a) that
notices of quasi-judicial |and use hearings "explain the

nature of * * * the proposed use or uses which could be

6Further, if the TCZO or the «county conprehensive plan contain
additional requirenents that other non-resource goals nmust be applied to
pl an anmendnents and rezoning actions then, of course, those goals nust be
listed in the notice of hearing as well

Page 6



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0o A W N B O © O N O OO NM W N LB O

aut hori zed" does not apply, and it is sufficient if the
notices of hearing explain that the application is for a
change from one identified zoning district to another

identified zoning district. McKay Creek Valley Assoc. V.

Washi ngton County, 19 O LUBA 421, 443 (1990). However,

here the county purported to take a reasons goal exception
for a particular use (retirenment housing for the elderly),
in addition to redesignating and rezoning the subject
property. In these circunstances, the county nust list the
proposed use of the property in the notice of hearing. The
county's failure to do so is error

Violations of the requirenents of ORS 197.763(3) are
relevant to our review of a |local decision in two respects.
First, failure to conply with the notice requirenents of
ORS 197.763(3) is a procedural error which will result in
reversal or remand of a local decision only if such error
causes prejudice to petitioner's substantial ri ghts.

ORS 197.835(7)(a)(B). See Forest Park Estates v. Miltnonmah

Count y, O LUBA ___ (LUBA No. 90-070, Decenber 5, 1990)

(violation of ORS 197.763 requirenent that staff report be
avail able twenty days before the evidentiary hearing is a
procedural error). Second, we may consider issues that were
not raised below, if the "local governnent failed to conply
with the requirenents of ORS 197.763." ORS 197.835(2)(a).
Petitioner does not contend that any of the alleged

violations of ORS 197.763(3) caused prejudice to any of
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petitioner's substantial rights. Therefore, those alleged
violations provide no basis for reversal or remand.
However, because the county's notices of its hearings bel ow
failed to comply with ORS 197.763(3)(a), (b) and (f)(B),
petitioner is not precluded from raising new issues before
t hi s Board.

Thi s subassi gnnent of error is sustained.

C. TCZO 10. 060

Petitioner argues the <challenged decision violates
TCZO 10. 060, which provides requirenents for notices of
public hearings.”’

Petitioner's allegations concerning TCZO 10.060 all ege
procedural errors. As stated above, we may not reverse or
remand the challenged decision in the basis of procedural
errors unless such errors prejudice petitioner's substanti al
rights. Petitioner does not explain how the errors alleged
viol ated his substantial rights, and we do not see that they
do.

Thi s subassignment of error is denied.

The first assignment of error is sustained, in part.

SECOND ASSI GNMENT OF ERROR

"The County erred when it failed to provide advice
on all applicable goals at [the] commencenent of
t he hearing as mandated by ORS 197.763(5)."

"For exanple, petitioner argues TCZO 10.060 requires that notice of a
public hearing be published in the |ocal newspaper at |east 10 days before
t he heari ng.
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Petitioner argues the <county failed to Ilist the
applicable criteria at the beginning of the public hearing
as required by ORS 197.763(5)(a).

ORS 197.763(5) provides procedural requirenents.?® As
stated above, under ORS 197.835(7)(a)(B), we nay not reverse
or remand on the basis of procedur al error unl ess
petitioner's substantial rights are prejudiced. Petitioner
does not argue that his substantial rights were prejudiced
by the county's failure to conmply with ORS 197.763(5)(a),
and we do not see that they were.

The second assi gnnment of error is denied.

FI FTH ASSI GNMENT OF ERROR

"The County's final decision does not incorporate
into the County's plan findings and reasons that
justify a goal exception.”

In the fifth assignment of error, petitioner points out
that the chall enged decision does not adopt the purported
goal exception as a part of the county conprehensive plan.

Statutory, goal and admnistrative rule provisions
require that the findings and reasons justifying a goal
exception be adopted as part of the county conprehensive
pl an. ORS 197.732(8); Goal 2, Part Il; OAR 660-04-000(2)
and 660-04-015(1); DLCD v. Josephine County, 18 Or LUBA 88

90 n 1 (1989); Johnson v. Tillamok County, 16 Or LUBA 855

8\We assume for purposes of resolving this assignment of error that the
county failed to "list" the applicable criteria at the beginning of the
heari ng.
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859 (1988). Her e, the challenged decision includes
findings, but it does not adopt any findings and reasons in
support of the goal exception as a part of the plan itself.
As we pointed out in Johnson, this alone is sufficient
grounds for remandi ng the chall enged deci sion. However, to
provide sone guidance to the parties, we briefly address
petitioner's other assignnents of error.
The fifth assignnent of error is sustained.

THI RD ASSI GNMENT OF ERROR

"There is insufficient evidence or inadequate
consideration by the County to support the goal
exceptions taken in the final decision.”

FOURTH ASSI GNMENT OF ERROR

"The County failed to adequately consider [ Goal
14] and [failed to] provide sufficient evidence to
support [an exception to Goal 14.]"

According to the terns of Section 5.1 of the county's
plan, the SFW20 zone is an exclusive farm use zone.
Consequently, petitioner is correct that the county erred in
failing to either (1) explain in its decision why Goal 3

does not apply,? or (2) take an exception to Goal 3. The

SWhile there is no dispute that the subject property contains soils
which are Class VI, Goal 3 defines "agricultural |and" as:

"* * * Jand of predomnantly Class I, Il, Ill and IV soils,
* * * as identified in the Soil Capability Cassification
System of the United States Soil Conservation Service, and
other lands which are suitable for farm use, taking into
consi deration soi | fertility, suitability for grazing,
climactic conditions, existing and future availability of water
for farm irrigation purposes, existing |and-use patterns,
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county did neither, and this is error.

Petitioner also argues the county erred in failing to
take an exception to Goal 5 (Open Spaces, Scenic and
Hi storic Areas, and Natural Resources), Goal 6 (A r, Wter
and Land Resources Quality), Goal 11 (Public Facilities and
Services), and Goal 12 (Transportation).

We agree with petitioner that these goals appear to
apply to the proposed redesi gnation and rezoning of 54 acres
of forested land to a nmedium density residential plan
designation and zone. The subject property is |ocated
outside of any urban growth boundary (UGB) and outside of
public transportation or public facility service areas.
Under these circunstances, the county nust either find the
proposal conplies with these goals, explain why these goals
do not apply, or take an exception to these goals. 10

Finally, petitioner contends the county inproperly
applied the seven Goal 14 factors in taking an exception to

Goal 14.11

technol ogical and energy inputs required or accepted farm
practices. * * *" (Enphasis supplied.)

100AR 660- 04-010(2) states that the exceptions process is "generally not
applicable" to certain goals, including Goals 5 - 12. However, it also
states that such exceptions are "possible."

11Those seven Goal 14 factors require the follow ng:

"Urban growth boundaries shall be established to identify and
separate urbanizable land from rural |and. Est abl i shnent and
change of the boundaries shall be based upon considerations of
the follow ng factors:
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The subject property is not located within an urban
growt h boundary!?2 and, therefore, by definition is "rural
| and. " 13 The Oregon Suprenme Court has explained, where a

| ocal governnent proposes to convert rural land to urban or
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ur bani zable land, 14 it nust either anmend its plan to include

"(1) Denonstrated need to accommpdate |ong-range urban
popul ation growh requirenents consistent wth LCDC
goal s;

"(2) Need for housi ng, enpl oynment opportunities, and
livability;

"(3) Oderly and econonic provision for public facilities and
servi ces;

"(4) Maximum efficiency of land uses within and on the fringe
of the existing urban areas,;

"(5) Environnmental, energy, economic and social consequences;
"(6) Retention of agricultural land as defined, with Class |
bei ng the highest priority for retention and Class VI the

| owest priority; and,

"(7) Conpatibility of the proposed urban uses wth nearby
agricultural activities."

12Because Pacific City is not an incorporated city, the conmmunity growth
boundary (CGB) is not an "urban growth boundary,” within the nmeaning of
Goal 14.

13The goal s define "rural |and" as |ands:
"* * * which are outside the urban growth boundary and are:
"(a) Non-urban agricultural, forest or open space |ands or
"(b) Oher lands suitable for sparse settlement small farnms or
acreage honmesites with no or hardly any public services,

and which are not suitable, necessary or intended for
urban use."

14The goal s define "urbanizable |and" as
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the property within an urban growth boundary or take an

exception to Goal 14.15 1000 Friends of Oregon v. LCDC

(Curry Co.), 301 O 447, 477 734 P2d 268 (1986) (Curry

A W N

County).1 The acknow edged Till anbok County Conprehensive

"Urbani zable lands are those lands within the urban growth
boundary and which are identified and:

"(a) Determned to be necessary and suitable for future urban
uses

"(b) Can be served by urban services and facilities

"(c) Are needed for expansion of an urban area.” (Enphasi s
supplied.)

The goal s define "urban | and" as:
"* * * those places which nust have an incorporated city. Such

areas mmy include Ilands adjacent to and outside the
i ncorporated city * * *." (Enphasis supplied.)

150AR 660-04-010(1)(c) provides that OAR 660-14-000 through 660-14-040
apply to exceptions to Coal 14. VWhere rural land is being converted to
urban uses wthout first including such land within an wurban growh
boundary, OAR 660-14-040(2) provides that:

"A county can justify an exception to Goal 14 to allow * * *
establishment of new urban devel opnent on undevel oped rura
| and. Reasons which <can justify why the policies in
Goals 3, 4, 11 and 14 should not apply can include but are not
limted to findings that an urban popul ation and urban |evels
of facilities and services are necessary to support an econom c
activity which is dependent on an adjacent or nearby natura
resource.” (Enphasis supplied.)

OAR 660- 14- 040(3) describes how the exception standards of Goal 2, Part |
are to be nmet in taking the kind of exception to Goal 14 authorized by
OAR 660- 14- 040(2) .

16|n Curry County, supra, 301 at 459, the Supreme Court stated the
following with regard to "how the exceptions process should * * * work:"

"First a |l ocal governnment takes inventory of the resources, the
exi sting uses, and the potential uses of its |ands to deterni ne
which Goals apply. For example, it may find that an area
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purports to create a third alternative. In rel evant

the plan provides as follows:

"3.3 Planning for the Unincorporated Conmmunities
of Netarts, OCceanside, Pacific City, and
Neskowi n in Accordance with the Urbanization
Goal .

" Fi ndi ngs
"The uni ncor por at ed communi ties of Net arts,

Cceanside, Pacific City, and Neskowin are not
urban as defined by the Goals because they are not

i ncorporated comunities. Nei ther of these
communities fit the definition of rural lands in
the Goals because they are not "'non- ur ban

agricultural, forest or open space |ands' nor are
they 'other lands suitable for sparse settlenent,
smal |l farnms or acreage honmesites with no or hardly
no public services.' Functi onal |y, t hese
communities are urban and they experience the sane
ki nds of wurban planning problens that incorporated
communities in the county face.

"x % *x * %

"Planning for these wunincorporated communities
does not fit well into the framework of the CGoals.
Al t hough t hey are not defi ned as ur ban
conmmuni ties, devel opnent can not be planned for at
rural densities given the existence of urban
services and the need for urban housing. They do
not have types and |evels of services appropriate
for rural areas as Goal 11 requires.

Page 14

consists of agricultural land as defined in Goal 3 but does not
contain any forest land as defined by Goal 4; the exclusive
farm use requirement of Goal 3, but not the forest requirenent
of Goal 4 applies to that I|and. Second, the |ocal governnent
identifies the uses that conflict with requirenents of the
goals. For exanple, the county may wish to establish non-farm
residences on agricultural Jlands, a wuse which generally
conflicts with Goal 3. Third, for each conflict it identifies,
the local government decides whether to plan and zone |and
consistently with the goal's requirements or to seek an
exception."
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"The Urbani zation Goal is a nore appropriate neans
of planning for these communities than the

exceptions process. Mor eover * *x *  the
Ur bani zati on Goal roughly appr oxi mat es t he
exceptions process. This is especially true when
the requirements of Goal 3 for UGB s are taken
into account. These communities could be planned
for in accordance with the Urbanization Goal and
still be consistent with the character of planning
probl ems present ed. The Urbani zation Goal along

with Goal 3 urbanization requirenents 1is |ess
restrictive than the exceptions process in four
ways: the exceptions process requires special
notice; there is explicit mention of t he
consideration of alternatives; there is explicit
mention of conflicts that would apply to forest
and shorel and areas; and the exception process is
considered when proposing the conversion of
unconm tted forest or shorelands to urban use. |If
the planning for functionally urban unincorporated
communities follows the Urbanization Goal along
with t hese four requirenents, t hen t he
requirenents of the Goals will be net.

"x % x % x*  Pplan 15-19.

"3.9 Procedure for Establishing Community G owth
Boundari es Around Uni ncorporated Comrunities

"Policy

"Till ambok County will establish comunity growth
boundari es around wunincorporated comunities in
accordance with the seven factors listed in the

Ur bani zati on Goal ( Goal 14) [ and] with the
Agricultural Lands Goal (Goal 3) requirenents,
along with the necessary nodification in substance
and process to fulfill the procedures and
requi renents of the Goal 2 exceptions process. * *
**  Plan 23-24.

"Changi ng Established Community G owth Boundaries
for Unincorporated Cities
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"Policy

"Ti | | ampok County will periodically revi ew
community growth boundaries, every 3-5 years, to
see if they neet community needs. Boundary
revisions will be made where necessary. Fut ure
community growth boundary changes will be made in
accordance with the seven factors listed in the

Ur bani zati on Goal (Goal 14) and the procedures and
requirenents set forth in the Land Use Pl anning
Goal (Goal 2) for goal exceptions.” Pl an 25.

In view of the above provisions in its acknow edged
conprehensive plan, the county may, understandably, assune
t hose plan provisions establish the relevant procedures and
standards for anmending the Pacific City CGB and for planning
and zoning the subject rural parcel to allow urban intensity
uses. However, when anending its plan, the county is
required by statute to assure that the proposed plan
amendnment conplies with the statew de planning goals. ORS

197.175(2)(a); 197.835(4); 1000 Friends of Oregon V.

Jackson County, 79 Or App 93, 718 P2d 753 (1986).

We seriously question whether treating the Pacific City
CGB as an acknow edged urban growth boundary UGB, when it
clearly is not, and applying the standards which govern
amendnents to acknow edged UGBs is consistent with the
county's statutory obligation under ORS 197.175(2)(a) and
197.835(4) to assure that anendnents to its acknow edged
conprehensive plan and | and use regul ations conply with the
st atewi de pl anning goals. However, the current acknow edged
pl an and zoni ng designations applied within the Pacific City

CGB, and the rationale included in the plan in support of
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t hose designations, my not be challenged in this appeal
Nevert hel ess, conprehensive plan anendnents are subject to
review by this Board for conpliance wth the goals.
Al t hough acknow edged pl an provisions may have sone bearing
on how a county goes about denobnstrating that anmendnents to
its acknowl edged plan conply with the goals, this Board
reviews plan anmendnents for goal conpliance.

On remand, the county nust establish one of two things
before it may properly plan and zone the subject rural
property for urban intensity uses. First, the county may be
able to establish that its acknow edged plan in sone way
obviates its obligation under ORS 197.175(2)(a) and
197.835(4) and Goal 14 to either anmend its conprehensive
plan to include the property within an urban growth boundary
or take an exception to Goal 14 wunder OAR 660-14-040.
Second, if the county is unable to establish this, as we
suspect may be the case, the county nust take an exception
to Goal 14, in accordance with OAR 660-14-040, before it my
plan and zone the subject property for urban uses,
not wi t hst andi ng t he provi si ons In its acknow edged
conpr ehensi ve plan whi ch suggest otherw se.

The third and fourth assignments of error are
sust ai ned.

The county's decision is remanded.
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