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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

CHRI STOPHER DOBSON, and
DEPARTMENT OF LAND CONSERVATI ON
AND DEVELOPMENT,

Petitioners, LUBA Nos. 91-148 and 91-149

FI NAL OPI NI ON
AND ORDER

VS.

POLK COUNTY,

N N N N N N N N N N N

Respondent .

Appeal from Pol k County.

Chri stopher Dobson, Dallas, filed a petition for review
and argued on his own behal f.

Jane Ard, Salem filed a petition for review and argued
on behalf of petitioner Departnment of Land Conservation and
Devel opnent . Wth her on the brief was Dave Frohnmayer,
Attorney General; and Virginia L. Linder, Solicitor General.

Robert W O iver, Dallas, filed the response brief and
argued on behalf of respondent.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON,
Referee, participated in the decision.

REMANDED 02/ 21/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals Polk County Ordinance No. 91-16
changing the conprehensive plan map designation for eight
parcels of land, totalling 210 acres, from Agriculture to
Farml Forest and rezoning them from Exclusive Farm Use (EFU)
to Farm Forest (F/F).

FACTS

The subject eight parcels range in size from 6.6
to 59.5 acres. Properties to the north, east and west are
predom nantly zoned EFU, with sonme properties zoned Acreage
Resi dential (AR-5). Lands to the south are zoned F/F. The
eight parcels lie along a noderately steep ridge. Record
32. The soils on the eight parcels range from SCS Cl ass |
to IV.

An application was submtted by the county planning
departnment to redesignate and rezone the subject eight
parcels from Agriculture-EFU to Farm Forest-F/F. The
hearings officer recomended that the application be
approved. The county comm ssioners held a public hearing
and adopted the challenged ordinance redesignating and
rezoni ng the subject parcels. This appeal followed.

FI RST AND SECOND ASSI GNVENTS OF ERROR ( DLCD)
FI RST AND SECOND ASSI GNMENTS OF ERROR ( DOBSON)
Petitioners Depart ment of Land Conservation and

Devel opment (DLCD) and Dobson (petitioners) argue the
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chall enged decision to redesignate and rezone the subject
parcels from Agricultural-EFU to Farnf Forest-F/ F violates
both Polk County Zoning Ordinance (PCzZO 136.010 (the
pur pose statenment for the county's EFU zone) and Statew de
Pl anning Goal 3 (Agricultural Lands). We address these
clainms separately below. !

A PCZO 136. 010

PCZO 136. 010 provides, in part:

"[T] he Exclusive Farm Use Zone is intended to
guarantee the preservation and maintenance of
t hose areas so classified for farm use, free from
conflicting non-farm uses and influences. The
zone is subject to change only in those instances
where there is substantial evidence that such | and
is no longer suitable for agriculture or that
there has been a significant and substanti al
change in the land needs in the county which
clearly denpnstrates that such land is needed for
uses other than agriculture. * * *" (Enphasis
supplied.)

We previously determ ned, in another case involving an
appeal of a Polk County decision to rezone property from EFU
to F/F, that in the absence of an explanation of why
PCZO 136.010 is inapplicable to a =zone change from EFU
to F/F, PCZO 136.010 provi des standards which nust be net in

order to acconplish such a zone change. DLCD v. Polk

County, supra, slip op at 6.

lPetitioner Dobson argues the F/F zone was not acknow edged by the Land
Conservation and Devel opnent Commi ssion (LCDC) under Goal 3 as an excl usive
farm use zone. However, in DLCD v. Polk County, O LUBA ___ (LUBA
No. 91-044, August 14, 1991), slip op 7-8, we concluded the F/F zone was
acknow edged as an excl usive farm use zone.
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In the decision challenged in this appeal, the county

found the foll ow ng concerning conpliance with PCZO 136. 010:

"* x * PCZO § 136.010 * * * py its terns was
intended to address changes from agricultural to
non-agricul tural wuse. It was not intended to
inhibit changes to other zones which are also
acknow edged as agricultural =zones by the Land
Conservation and Devel opnent Conmi ssi on under Goal

3. The F/F zone is so acknow edged, there is no
di version from agricultural use, and a rezoning of
t he subj ect parcel s woul d not vi ol ate

PCZO § 136.010." Record 13.

PCZO 136.010 expressly applies when the county's EFU
zoni ng designation for a property is changed. The exception
the chal |l enged decision reads into PCZO 136.010 for changes
from EFU to F/F has no support in the |anguage of PCZO
136. 010. Although it is appropriate for this Board to
consider a local governnent's interpretations of its own
enactments, and to defer to such interpretations when they
are reasonable and correct, neither the county nor this
Board may properly construe PCZO 136.010 in a manner which
wites in language that is not there. ORS 174.010; See Von
Lubken v. Hood River County, 104 O App 683, 803 P2d 750

(1990). Additionally, we note that although the F/F zone
may have been acknow edged as conplying with Goal 3, the F/F
zone is |less protective of agricultural uses. Therefore
there is no basis to presume the county did not intend
PCzZO 136.010 to apply as it is witten.

Thi s subassignnment of error is sustained.
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B. Goal 3
Petitioners argue the county failed to properly apply
Goal 3 to the chall enged deci sion.

In DLCD v. Pol k County, supra, slip op at 8, we stated

that Goal 3 applies to a proposal to rezone EFU land to
F/IF.2 W noted that one of the nobst inportant aspects of
conpliance with Goal 3 is satisfying the requirenent that
mninmum | ot sizes be "appropriate for the continuation of
the existing agricultural enterprise in the area."3 To

satisfy this part of Goal 3, we stated:

"Specifically, the county nust explain what the
"existing agricultural enterprise in the area' is.
Once the county has described the existing
agricultural enterprise in the area, it may be in
a position to adopt findings explaining why
applying a zone which may all ow the subject parcel
to be further divided is consistent with the Goal
3 requirenment that the mninmum | ot sizes used by
the county in its exclusive farm use zones be
appropriate for the continuation of the existing
agricultural enterprises in the area.” DLCD .
Pol kK County, supra, slip op at 9.

The county's findings concerning conpliance with this

2The chal | enged decision contains findings suggesting that Goal 3 need
not be applied because the proposed anmendment nerely changes the subject
properties from one acknow edged Goal 3 conplying designation and zone to
anot her Goal 3 conplying designation and zone. Record 12, 32-34. W note

that this proposition, i.e. that a change from one plan map designation and
zone to another acknow edged plan map designation and zone necessarily
conplies with the goals, has been squarely rejected. 1000 Friends of

Oregon v. Jackson County, 79 O App 93, 718 P2d 753 (1986).

3The mininum lot size in the county's EFU zone is 80 acres. The F/F
zone would allow the subject properties, already below the mnimm |ot
size, to be further divided. Further, dwellings could be approved for such
new y created parcels.
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requi renment are as foll ows:

"A site analysis indicates that the subject
property Jlies along a noderately steep ridge
i medi ately south of the City of Dallas. The
properties are characterized by orchard, woodl ot
and open fields that have frontage on Hi ghway 23,
Sout h Church Road and M stletoe Road. The area is
surrounded by urban and rural residential,
i ndustrial and farm uses.

* * * % *

"An area analysis indicates that the property is
surrounded to the north by the City of Dallas and
to the east, south and west by rural residences,
open fields and woodlots.” Record 32.

The county's findings fail to adequately establish (1)
what the agricultural enterprises in the area are, and (2)
how rezoning the eight parcels to F/F (a zone that would
allow further divisions), wll "continue those existing
agricultural enterprises in the area," as required by Goal
3.4

Finally, the county asks that we determ ne, under

ORS 197.835(9)(b),> that there is evidence in the record to

4We do not mean to suggest the county nust identify each agricultura
enterprise in the area in excruciating detail. See Schellenberg v. Polk
County, O LUBA __ (LUBA No. 91-206, February 19, 1992), slip
op 13-14. However, the county nust adopt findings explaining the nature of
the agricultural enterprises in the affected area in such a manner as to
enabl e an anal ysis of whether rezoning the subject parcels fromEFU to F/ F
would allow the continuation of the identified existing agricultura
enterprises.

SORS 197.835(9) (b) provides:

"WWenever the findings are defective because of failure to
recite adequate facts or legal conclusions or failure to
adequately identify the standards or their relation to the
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"clearly support” such determ nations. W have exam ned the
evidence in the record cited by the parties. We do not
believe that evidence is adequate to clearly support a
determ nati on of what the existing agricultural enterprises
in the area are, or how the rezoning to F/F will continue
t hose enterprises.®

Thi s subassi gnnent of error is sustained.

Petitioner DLCD s first and second assignnment of error
and Petitioner Dobson's first and second assi gnnent of error
are sustai ned.

THI RD ASSI GNMENT OF ERROR ( DLCD)

Petitioner DLCD argues the county erroneously found
that lands zoned F/F are not subject to Goal 4 (Forest
Lands).

The chal |l enged deci sion states:

"Lands zoned EFU and F/F are not subject to Goal
4, and this proposal does not affect comrercial
forest lands." Record 12.

VWil e petitioner DLCD takes issue with this finding, it

does not contend there are any forest |ands subject to

facts, but the parties identify relevant evidence in the record
which clearly supports the decision or part of the decision,
the board shall affirm the decision or part of the decision
supported by the record * * *."

6Specifically, the county cites a chart prepared by the county planning
departnment showing generally the kinds of developnent on various area
parcels. Record 64. However, that chart does not establish the nature of
the existing agricultural enterprises. It nerely states whether particular
parcel s are "Farm resi dence, " "Farm vacant, " "Rural /residence" or
"Rural -farm resi dence. "
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Goal 4 at issue here. Petitioner DLCD sinply argues in the
abstract that |ands zoned F/F are subject to Goal 4.7

While we m ght agree with petitioner that as a general
proposition F/F lands are subject to Goal 4, because there
are no forest lands at issue in this <case, such a
determ nati on would provide no basis for reversal or remand
of the challenged decision. Therefore, we do not reach the
i ssue.

Petitioner DLCD s third assignnment of error is denied.
THI RD ASSI GNVENT OF ERROR ( DOBSON)

In this assignnent of error, petitioner Dobson contends

the county erroneously determ ned the proposed rezoning of

‘The county's plan describes the Farm Forest plan designation as
fol |l ows:

"The Farnf Forest designation applies to lands which, for the
nost part, lay between the relatively flat agricultural areas
and the foothills of the Coast Range.

"These lands are generally hilly, heavily vegetated, and have

scattered areas of residential devel opnment. There are nmany
full-time farnms located within this area; however, smaller
part-tinme farnms exist in the area. This area exhibits a

predom nance of agricultural soils and tinber |ands as defined
by State statutes.

"It is the intent of the Farm Forest designation to provide an
opportunity for the continuance and the creation of |arge and
small scale comrercial farmand forestry operations. * * *

"It is the specific intent of the Farm Forest Plan designations
to ensure that |and use actions are consistent with definitions
of agricultural and forest |and contained within the Polk
County Conprehensive Plan. * * *

"* * * The Farm Forest zone shall be applied to | and where the
parcelization pattern was predomnantly less than 80 acres as
of Cctober 12, 1988. * * *" (Enmphasis supplied.) Plan 79.
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t he subject eight parcels from EFU to F/F may be justified
on the basis that those parcels were inproperly zoned EFU in
the first place.

We do not understand the county to have determ ned the
subject parcels were inproperly zoned EFU at the tine they
were originally zoned EFU. The county's findings sinply
state that the county believes that, for a nunber of
reasons, the EFU zoning applied to the parcels is no |onger
appropri at e. Therefore, petitioner's argunents under this
assignnent of error provide no basis for reversal or remand
of the chall enged deci sion.

Petitioner Dobson's third assignnment of error is
deni ed.

FOURTH ASSI GNVENT OF ERROR ( DOBSON)

Under this assignment of error petitioner Dobson
contends the county's decision violates the agricultural
| and use policy of ORS 215.243(2) that agricultural |and be
preserved in | arge bl ocks.

Many of the argunents presented in this assignnent of
error have been disposed of in the preceding sections of
t hi s opinion. However, we understand petitioner Dobson to
al so argue under this assignment of error that any rezoning
of EFU land which would allow further |and divisions,
regardl ess of whet her such land divisions would be
consistent with Goal 3, violates the legislative |and use

policy of ORS 215.243(2) to preserve agricultural land in
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| arge bl ocks.8 W rejected the argunent that such an
extrenme limtation is contained in ORS 215.243(2) in Still

v. Marion County, O LUBA  (LUBA No. 91-092,

Novenber 14, 1991), slip op 3. See also Stephens .

Josephine County, 11 Or LUBA 154, 160 (1984). W simlarly

reject petitioner's contention that such a limtation is
i nposed by ORS 215. 243(2).

Petitioner Dobson's fourth assignment of error is
deni ed.
FI FTH ASSI GNVENT OF ERROR ( DOBSON)

Petitioner Dobson argues that OAR 660-06-000 et seq
(amended Goal 4 rules) apply to the challenged decision,?®
and that the county failed to establish conpliance wth

OAR 660- 06- 057. 10

8ORS 215.243(2) provides:

"The preservation of a nmaxi num anount of the l[imted supply of
agricultural land is necessary to the conservation of the
state's econom c resources and the preservation of such land in
large blocks is necessary in maintaining the agricultura
econony of the state and for the assurance of adequate,
heal thful and nutritious food for the people of this state and
nation."

9There is no dispute that the county did not apply the anmended Goal 4
rules to the chall enged decision

100AR 660- 06- 057 provi des:

"Any rezoning of Jlands from an acknow edged zone to an
agricultural forest zone requires a denobnstration that each
parcel within the area being rezoned contains such a m xture of
agriculture and forest uses that neither Goal 3 nor Goal 4 can
be applied al one.™
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The application to change the plan designation and to
rezone the subject parcels was submtted early in 1991.11
The chall enged decision was final on Septenber 15, 1991.
The anmended Goal 4 rules were effective February, 1990.
Consequently, it appears that the anended Goal 4 rules are
rel evant to the subject decision.

The anmended Goal 4 rules include an "applicability"
rule (OAR 660-06-003). The applicability rule of the
amended Goal 4 rules establishes criteria for determning
when | ocal governnments nust apply the anmended Goal 4 rul es.
OAR 660-06-003(1) provides that the anended Goal 4 rules
apply imediately if a l|local government engages in certain
| and use actions. Ot herwi se, the anmended Goal 4 rules do
not apply until one of the eventualities stated in OAR 660-
06-003(2)-(4) occur.

OAR 660-06-003(2) provides |local governnents nust anend
their plans and l|land use regulations to conform to the
amended Goal 4 rules at the time the |local governnent
"submts a final periodic review order."”™ OAR 660-06-003(3)
provides that after the termnation of periodic review all
| ocal governnments nust conply with the anended Goal 4 rul es.

OAR 660-06-003(4) is different from the previous three
sections of the applicability rule. OAR 660-06-003(4)

11The record does not contain a copy of the application. However, the
county file nunbers for the proposal are "91-02" and "91-03" and the
earliest record docunents relating to the application date from June 21,
1991. Record 100-01
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apparently provides an exception to the applicability rule
of t he anmended Goal 4 rul es. Specifically,
OAR 660-06-003(4) states that I f a |ocal gover nnent
submtted a proposed periodic review order "prior to the
effective date of [the anended Goal 4 rules],” then such
| ocal governnents need not conply with the anended Goal 4
rules until "three years of the effective date of [the
amended Goal 4 rules].”

OAR 660-06-003(1) appears to apply here. Specifically,
OAR 660-06-003(1)(b) provides that the anended Goal 4 rules
apply "[i]f the governing body anmends a plan map * * *. "
The county has anended its plan mp to change the
designation of the subject land from Agriculture to
Far ml For est . However, the parties have not, in any detail
anal yzed the issue of whether the anmended Goal 4 rules apply
to the subject decision. Further, the manner in which the
provisions of the applicability rule are intended to be
applied is sonewhat unclear. Accordingly, on remand, the
county should either (1) explain why the anmended Goal 4
rules do not apply, or (2) apply those rules, including
OAR 660-06- 057, to the chall enged deci sion.

Petitioner Dobson's fifth assignnment of error is
sust ai ned.
SI XTH ASSI GNMENT OF ERROR ( DOBSON)

Petitioner Dobson ar gues the county failed to

adequately discharge its duties associated with Goal 1
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(Citizen Invol venent).

We di sagr ee. We have previously stated that where, as
here, conprehensive plan amendnents do not anmend or directly
affect an acknow edged citizen involvenent program in a
conprehensive plan, the only way a violation of Goal 1 may
be established is by denpbnstrating a failure to conply with

t hat acknow edged citizen invol venent program \Wade v. Lane

County, O LUBA _ (LUBA No. 90-095, Decenber 12,

1990).

Petitioner Dobson does not explain how the procedures
enpl oyed below violated the county's acknow edged citizen
i nvol venent program We note that interested citizens were
provided an opportunity to participate in the decision
maki ng process below, which included public hearings before
the hearings officer and the county conm ssioners. 12 I n
short, none of petitioner's argunents provide any basis for
concluding the county failed to conmply with Goal 1.

Petitioner Dobson's sixth assignnment of error is
deni ed.

The county's decision is remanded.

12pet i ti oner Dobson argues that the county conmi ssioners did not conment
on each of the issues raised by the participants below, or did not agree
with particular positions presented bel ow. Assumi ng for the sake of
argunment that the county conmm ssioners acted as petitioner states, we do
not see how this establishes any violation of any the county's acknow edged
pl an and ordi nance provisions concerning Goal 1.
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