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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

HARMONY HOUSE, | NC. ,

Petitioner,
LUBA No. 91-163
VS.
FI NAL OPI NI ON

CITY OF SALEM AND ORDER

N N N N N N N N N

Respondent .

Appeal from City of Sal em

Wal lace W Lien, Salem filed the petition for review
and argued on behal f of petitioner.

Paul A. Lee, Salem filed the response brief and argued
on behal f of respondent.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON,
Referee, participated in the decision.

REVERSED 02/ 10/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals a resolution of the city council
interpreting the Sal em Revi sed Code (SRC).
FACTS

The subject property is zoned Single Fam |y Residenti al

(RS). In the area surrounding the subject property,
properties are zoned Milti-Famly Residential, Conmmercial
Retail, and Public Educati on. Uses in the area surrounding

the subject property include single famly dwellings, a
nursing honme, a trailer park, and apartnents.

Petitioner applied for an interpretation of the SRC
that its proposed alcohol and drug rehabilitation facility
is a use allowed in the RS zone. Specifically, petitioner
proposes to establish a "short term residential care
facility for up to twenty <clients and a long term
residential care [facility] for wup to fifteen clients."
Petition for Review 6.

The RS zone allows the follow ng as a "special use"?:

"Residential care facilities, including honeless
shelters serving five or fewer persons (836),
except residential homes."2 SRC 146.030(a)(6).

lUnder the SRC, a "special use" is pernmitted in a zoning district when
devel oped and conducted in conpliance with standards for that special use
found in SRC Chapter 119.

2SRC 113.090 adopts the "Standard Industrial Cassification Mnual"
(SIC) definitions for terns not defined in the SRC The parenthetical
reference to "836" in the quoted portion of SRC 146.030(a)(6) is to the
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The planning conmm ssion determ ned the proposed use is
a "residential care facility" as that term is wused in
SRC 146.030(a)(6), and that it provides "residential care"
as defined in SIC Goup 836, Industry No. 8361 (SIC No.
8361) . Accordingly, the planning comm ssion determ ned the
proposed use is allowed in the RS zone as a special use.

The city council reviewed the planning comm ssion's
decision on its own notion. The city council determ ned the
proposed use does not provide "residential care" as defined
by SIC No. 8361 and, consequent |y, Is not properly
considered a "residential care facility" allowed in the RS
zone under SRC 146.030(a)(6). This appeal foll owed.

SECOND ASSI GNMENT OF ERROR

"Respondent's findings are inadequate to justify
and support its decision."”

Petitioner contends because the «city's findings
i ncorporate several docunents by reference, they are so
confusing that it is inpossible to ascertain the basis for
the city's decision.

We agree wth petitioner that the findings are
difficult to follow However, the findings are sufficient
for this Board to review petitioner's challenges to the
city's deci sion.

The second assignnment of error is denied.

three digit "Industry G oup Nunmber" for "Residential Care." SIC G oup 836
includes a single four digit "Industry Number," SIC Industry No. 8361,
which is also entitled "Residential Care." SIC Industry No. 8361 provides
a definition for residential care establishnents.
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FI RST ASSI GNMENT OF ERROR

"Respondent inproperly interpreted its zone code
to exclude a Residential Care Facility from a RS
zone. "

THI RD ASSI GNMENT OF ERROR

"Respondent' s deci sion i's not supported by
substantial evidence in this record.”

Petitioner argues the SIC No. 8361 definition of
"Residential Care" should not be applied to determ ne the
meani ng  of "residential care facility" as used in
SRC 146.030(a)(6). Petitioner argues it is only appropriate
to utilize SIC definitions if a particular SRC term is
anmbi guous. Petitioner claim the nmeaning of "Residential
Care Facility" is plain.

We agree with the city that under SRC 146.030(a)(6) and
SRC 113.090, the SIC definition of "Residential Care"
governs whether a particular use is a "Residential Care
Facility."

The facility is proposed to provide residential
treatnment to persons suffering from drug or alcohol
addi ction. The proposed treatnment program has two aspects,
generally referred to by the parties as "short" term
detoxification and "long" term rehabilitation care. Duri ng
both the short term and the |long term phases of the program

treated persons will reside at the proposed facility.3

3The short term detoxification programis proposed to have 20 beds, and
the long termrehabilitation program 15 beds. The long term program wil |l
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The city determ ned the follow ng additional facts:

"The Council finds that the proposed wuse is
conprised of a detoxification conponent and a
residential treatnent conponent. The residenti al
t reat nent conmponent I nvol ves i npati ent

rehabilitative services based on a 'social nodel’
of education and counseling. The detox conponent,
as described by the applicant, focuses on
managenent and relief of physi cal synpt ons
associated wth alcohol/drug w thdrawal with
education and counseling limted to the final and
rel ease phase of the detox treatnent. The detox
conmponent [includes] mnmedical staff checking vita
signs and the assessing and evaluating of the
client's degree of addiction to determne the
proper course of care. The process involves the
staff's determning whether the client is nerely
intoxicated and in need of a bed for the night to
dry out or whether his drug/alcohol use rises to
the level of an illness requiring specialized,
medi cal care. * * *" Record 3.

SIC No. 8361 defines "Residential Care" as foll ows:

"Establishnments primarily engaged in the provision
of residential soci al and personal care for
children, the aged, and special categories of
persons with some |limts on ability for self care,
but where nedical care is not a mmjor elenent.
I ncluded are establishnments providing 24-hour
year-round care for children. Boardi ng school s
providing elenmentary and secondary education are
[classified el sewhere]. Establi shments prinmarily
engaged in providing nursing and health related
personal care are classified in [Group] 805
[("Nursing and Personal Care Facilities")]."
(Enphasi s supplied.)

36 Following the definition in SIC No. 8361 is a |ist

of

have fewer beds because it

needs or would benefit from the long term rehabilitation program
clients of the short term program nay be placed in an outpatient program
el sewhere. Record 63. W reject the city's suggestion that clients of the
proposed facility will not "reside" at the facility.
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specific uses which provide "Residential Care." | ncl uded
anmong those listed uses are: "Alcoholism rehabilitation

centers, residential: with health care incidental" and "Drug

rehabilitation centers, residential : wth heal t h care

incidental." (Enphasis supplied.)

The city determned that neither the short term
detoxi fication conponent of the program nor the long term
rehabilitation conponent of the program falls within the
above quoted SIC No. 8361 definition of "Residential Care."
Rather, the city determ ned the short term detoxification
program nost appropriately fits wthin SIC Goup 8064
("Hospitals") or wthin SIC Goup 809> ("M scellaneous

43I C Group 806 provides:
"Hospitals

"This group includes establishnents prinmarily engaged in
providing diagnostic services, extensive nmedical treatnent
i ncluding surgical services, and other hospital services, as
wel | as continuous nursing services. These establishnments have
an organi zed nedical staff, inpatient beds, and equi pment and
facilities to provide conplete health care. Conval escent hones
with extended care facilities, sometimes referred to as
conval escent hospitals, are classified in Industry 8051."
(Emphasi s supplied.)

53IC Group 809 |lists several industries. SIC Industry No. 8093
provi des:

"Specialty Qutpatient Facilities, Not El sewhere Classified

"Establishments primarily engaged in outpatient care of a
speci alized nature with pernanent facilities and with nedica
staff to provide diagnosis, treatnment, or both for patients who
are anmbul atory and do not require inpatient care. Ofices and
clinics of health practitioners are classified according to
their primary activity in Industry Goups 801 through 804."
(Enmphasi s supplied.)

Page 6



© 00 ~N oo o b~ w NP

[ERN
o

Health and Allied Services, Not Elsewhere Classified"),
because the ~city believes the proposed short term
detoxification conponent of the proposed use w |l provide
"primarily" health care. Simlarly, the city determ ned the
long term rehabilitation portion of the proposed use does
not fall wthin the "Residential Care" definition of SIC
No. 8361, but rather is npbst appropriately classified as a
"Nursing and Personal Care Facilit[y], Not El sewhere
Classified," as that wuse is defined in SIC Goup 805,
| ndustry No. 8059 (SIC No. 8059).°¢

SIC I ndustry No. 8093 lists the follow ng rel evant exanples:
"Al cohol treatnment, outpatient clinics.

Tx % % *x %

"Qut patient detoxification centers.

Tx % % *x %

"Qut pati ent t r eat ment clinics for al coholism or dr ug
addi ction. "

6s

C G oup 805 states:
“Nursing and Personal Care Facilities

"This group includes establishnents prinarily engaged in
provi ding inpatient nursing and health-related personal care.
Est abl i shnents providing diagnostic, surgical, and extensive
medi cal services are classified in Industry Goup 806, and
those providing residential care with incidental nursing or
medi cal services are classified in Industry Goup 836."
(Enmphasi s supplied.)

SI C No. 8059 provides:

"NURSI NG AND PERSONAL CARE FACI LI TIES, NOT ELSEWHERE CLASSI FI ED
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There are essentially only two choices under the above
described SIC definitions. Either health care is an
"incidental" part of the proposed use or it is a "primry"
part of the proposed use. If the provision of health care
is an "incidental" part of the proposed use, then the use
provides "Residential Care" as defined by the SIC and is
properly ternmed a "Residential Care Facility" wunder SRC
146. 030(a) (6). On the other hand, if health care is a
"primary" part of the proposed use, then the facility does
not provide "Residential Care" wunder the SIC and the
facility cannot be ternmed a "Residential Care Facility"
under SRC 146.030(a)(6). The issue disputed by the parties
is whether the evidence in the record supports the city's
determ nati on t hat t he proposed facility provi des

"primarily" health care.

We have examned all of the evidence in the record
cited by the parties. The record establishes the proposed
facility will refuse to admt anyone in need of nedical

"Establishments prinmarily engaged in providing some nursing
and/or health related care to patients who do not require the
degree of care and treatnent that a skilled or internediate

care facility is designed to provide. Patients in these
facilities, because of their nental or physical condition,
require sone nursing care, including the adninistering of
medi cati ons and treatments or t he supervi si on of
sel f-adm ni stered nedications in accordance with a physician's
orders. Establ i shnents primarily engaged in providing

day-to-day personal care wi thout supervision of the delivery of
health services prescribed by a physician are classified in
I ndustry 8361." (Enphasis suplied.)
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attention.’” Record 53, 56, 63. The tenperature and bl ood
pressure of potential admttees wll be taken. Record 43

The facility enployee in charge of adm ssions will determ ne
whet her a proposed admttee requires nedical attention. The
facility will have a nurse on call to assist the adm ssions
clerk in making that determ nation. Record 41, 665. Once
admtted to the program the admttee will be provided with
residential support, education and counseling services.8
Record 40, 55. No nedication or nedical treatnment will be

provided at the proposed facility.® Record 41, b56. Duri ng

’sSpecifically, the proposed facility will refuse to accept anyone who is
"unconscious, who has an obvious nedical emergency requiring hospital
services, who is physically abusive, or who is exhibiting life threatening
wi t hdrawal synptons." Record 53, 55.

8Specifically, the record indicates the following services wll be
provi ded at the proposed facility:

"1 Safe wit hdrawal from al cohol/drugs.

"2. Assessnment and eval uati on.

"3. I ndi vi dual i zed and group counseling.

"4, Al cohol -drug abuse educati on.

"5. Proper nutrition.

"6. Rel apse prevention plan.

"7. Pl acenent from detox into appropriate continuum of care.
Thi s addr esses recidividism (' revol ving door')."
Record 57.

91f an admittee is taking doctor prescribed medication at the time of
admi ssion, then the admittee will be allowed to continue taking such
medi cation while residing at the proposed facility. The materials
describing the proposal state the foll ow ng:
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1 the first 30 days of the program admttees wll not be
2 allowed to leave the facility, and visitation with others
3 outside of the facility will be discouraged. Record 65-66.
4 If at any tinme an admttee devel ops "shakes or
5 hallucinations or becone[s] ill or violent, [the admttee
6 will be] referred to a |local hospital."” Record 43-44.

7 The evidentiary record does not include substanti al
8 evidence that the proposed facility, including both the
9 short term and long term conponents of the program wll
10 provide "primarily" health related services, as defined in
11 SIC Goups 805, 806 and 809. We conclude the record
12 establishes as a matter of |law that the provision of health
13 services at the proposed facility will be incidental only.
14 The first and third assignnments of error are sustai ned.
15 The city's decision is reversed. 10
16

"A social detox does not have stock prescriptions of
tranquilizers on board for everyone. Prescri bed nedications
may be on the unit in two situations. One is that case when a
client mey be transported to the |ocal hospi t al for
stabilization and upon return nmay have a hospital approved
medi cati on. Secondly, once in a while at admission tinme the
client may have an authorized nedication.” Record 56.

10We do not determine that the city nust approve all permts required by
the proposed facility. Rather, we deternine that the city's decision that
the proposed facility does not constitute a "special use" allowable in the
RS zone under SRC 114.030(a)(6) is erroneous as a matter of |aw.
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