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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

JAMES J. KANE, and
C. H. STINSON, |NC.,
Petitioners, LUBA No. 91-190

FI NAL OPI NI ON
AND ORDER

VS.

CITY OF THE DALLES,

N N N N N N N N N N

Respondent .

Appeal from City of The Dall es.

M D. Van Val kenburgh, The Dalles, filed the petition
for review and argued on behalf of petitioners. Wth himon
the brief was Van Val kenburgh & Hof f man.

Gene E. Parker, The Dalles, filed the response brief
and argued on behal f of respondent.

SHERTON, Referee; HOLSTUN, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RVED 02/ 04/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a city council resolution denying
petitioner Kane's application for a conditional use perm:¢t
to relocate a restaurant and cocktail |ounge.

FACTS

Petitioner Kane operated a restaurant and cocktail
lounge in the City of The Dalles (city) until the property
on which it was |ocated was purchased by a new owner.
Petitioner Kane proposes to retain his liquor |icense and
rel ocate his restaurant and | ounge operation to a parcel of
| and owned by petitioner C.H Stinson, Inc., |located in the
city's Light Industrial and Manufacturing (M 1) zone. The
proposed restaurant and |ounge would have seating for 159
custoners, a "sports bar" format, and live entertainnent,
i ncl udi ng bands.

The subject property is occupied by a vacant building
currently being used as a warehouse and a paved parking
area. The subject property is adjoined on the northwest by
a restaurant and | ounge and a machi ne shop, on the east by
railroad tracks and an alum num plant, on the south by a
motel and trailer park, and on the west by Interstate 84.

The city planning conmm ssion denied petitioner Kane's
application, and petitioners appealed to the city council
After a public hearing, the ~city council adopted a

resolution affirmng the decision to deny the application.
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Thi s appeal foll owed.

THI RD ASSI GNMENT OF ERROR

"The City's decision is inconsistent [with] and
contrary to the city's Zoning Ordinance Section
[ 15.2(B)(2)] and Goal #9 of t he city's
Conpr ehensi ve Plan."

A. Pl an Goal #9

Goal #9 of the city conprehensive plan provides:

"[ E] ncour age i mpr ovenment of the comunity's
econom ¢ base through a diversity of business and
i ndustry in a manner conpatible wth t he

mai nt enance and protection of t he area's
envi ronnent al resources.

Hk ok ok K km

We are unable to discern from the petition for review
why petitioners believe this plan goal is an approval
standard for a conditional use permt in the M1 zone, or
why petitioners believe the chall enged decision denying the
conditional use permt is inconsistent with or violates this
pl an provi sion. It is petitioners' responsibility to
develop their legal argunment sufficiently to establish a

basis for reversal or remand. Deschut es Devel opnent v.

Deschutes County, 5 Or LUBA 218, 220 (1982).

Thi s subassi gnnent of error is denied.

B. City of The Dalles Zoning Ordi nance 15.2(B)(2)

City of The Dalles Zoning Ordinance (TDZO 15.2(B)(2)
lists restaurants as a conditional use in the M1 zone as

foll ows:

"Restaurants * * *; provided that the Planning
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Conmm ssion makes the additional finding that any
proposed use permtted by this subsection is
primarily dependent upon and related to activities
and service needs generated by the industrial uses
permtted in the "M1' zone."! (Enphasis added.)

The chal | enged deci sion finds:

Rk The applicant testified he planned on a
significant portion of business fromthe enpl oyees
of Northwest Alum num Conpany, a |arge adjacent
enpl oyer. The record I ndi cat es t hat t he
applicant's previous restaurant and |ounge has
served custoners from throughout the M d-Col unbia
area, and outside the State of Oregon. The
applicant did not present evidence establishing
the proposed sports bar [would be] primrily
dependent upon the activities and service needs of
the local residents and enployees of the 'M1
district." Record 6.

As we understand it, petitioners challenge the
evidentiary support for the above quoted city determ nation
of nonconpliance with YDZO 15. 2(B)(2).

In order to overturn, on evidentiary grounds, a |ocal
governnment's determnation that an applicable approva
criterion is not net, it is not sufficient for petitioners
to show there is substantial evidence in the record to
support their position. Rat her, the "evidence nust be such
that a reasonable trier of fact could only say petitioners'

evi dence should be believed." Morley v. Marion County, 16

Or LUBA 385, 393 (1988); MCoy v. Marion County, 16 Or LUBA

284, 286 (1987); Weyerhauser v. Lane County, 7 O LUBA 42,

1"Restaurants" are outright permitted uses in the city's Centra
Busi ness and General Conmercial districts. TDZO 13.2(A)(7); 14.2(A)(9).
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46 (1982). In other words, petitioners nust denonstrate
t hat they sustained their burden of proof of conpliance with

applicable criteria as a matter of law. Jurgenson v. Union

County Court, 42 O App 505, 600 P2d 1241 (1979);

Consolidated Rock Products v. Clackamas County, 17 O LUBA

609, 619 (1989).

We have reviewed all relevant evidence in the record
cited by the parties. The only evidence cited in support of
petitioners' position is the followi ng excerpt fromthe city

pl anni ng departnent staff report:

"A restaurant and lounge is typically used by the
community, with patrons from proxi mate businesses
and residential areas. VWhile it is nore difficult
to determ ne whether the [proposed] use would be

primarily dependent upon permtted industrial
uses, it 1is clear that the industrial sector
enpl oys a significant nunber of people who m ght
frequent the proposed restaurant. Considering the

close profit margin between success and failure of
a restaurant, all patronage could be considered as

crucial. Staff recommends that the [proposed] use
is dependent upon permtted industrial uses that
now exi st or m ght develop in the future.” (First
enphasis in original; second enphasis added.)

Record 43-44.
On the other hand, respondent cites evidence in the record
that the proposed restaurant and | ounge will be operated in
a manner simlar to petitioner Kane's previous facility, a
facility that served many customers from outside the city.
Record 43, 74-75, 77. In addition, many signers of the
petition presented by petitioners in support of the proposed

use reside outside the city. Record 89-123, 126-141.
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The above described evidence does not establish
conpliance of the proposed restaurant and |ounge with TDZO
15.2(B)(2) as a matter of law. The above quoted portion of

the staff report states the planning staff believes the

proposed use will be "dependent upon" permtted industrial
uses, not that it wll be "primarily dependent wupon and

related to activities and service needs generated by

permtted industrial uses, as is required by TDZO
15.2(B)(2). Further, as indicated by the second provision
enphasized in the quote above, the staff's conclusion of
dependency is apparently based on an assunption that in
general, any patronage of a restaurant is crucial and,
therefore, the staff report provides no basis for finding
t he proposed restaurant will be primarily dependent upon any
particul ar type of custoner.

Thi s subassi gnnent of error is denied.

The third assignnent of error is denied.?

The city's decision is affirmed.

2A deci si on denying devel opnent approval nust be sustained if this Board
deternines that one applicable approval criterion is not net. Sanpilov v.
Cl ackamas County, O LUBA __ (LUBA No. 91-131, Decenber 12, 1991),
slip op 8 Garre v. Clackanmas County, 18 Or LUBA 877, aff'd 102 Or App 123
(1990). Since we uphold, supra, the city's determ nation that the proposed
restaurant and |ounge does not conply with TDZO 15.2(B)(2) we do not
consider petitioners' first and second assignnents of error challenging the
general conditional wuse approval «criteria in TDZO 31 and the city's

deterninati ons of nonconpliance with TDZO 31(A) and (C)
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