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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

J. ROBERT BREI VOGEL, PATRICIA )
KLI EMER, SUSANNA L. STEPHENSON, )

M CHAEL STEPHENSON, JERRY L. RGSS,)
TERESA ROSS, M LI ANNE McNEIL, )
PATRI CI A Mcl NTYRE, and
CLARK KI NG

Petitioners,
VS. LUBA No. 91-146

WASHI NGTON COUNTY, FI NAL OPI NI ON

N N’ zvvvvvvvvvvvvv

AND ORDER
Respondent ,
and
KI TE/ CUPP LEGEND GOLF DEVELOPME )
COVPANY,
| nt er venor - Respondent . )
Appeal from Washi ngton County.
Maria Hall, Portland, filed the petition for review and

argued on behalf of petitioners.

David C. Noren, Hillsboro, filed a response brief and
argued on behal f of respondent.

Gregory S. Hat haway and Virginia L. Gust af son,
Portland, filed a response brief on behalf of intervenor-
respondent. Wth them on the brief was Garvey, Schubert &
Bar er. Gregory S. Hat haway argued on behalf of intervenor-
respondent .

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON,
Referee, participated in the decision.

REVERSED 04/ 13/ 92



1 You are entitled to judicial review of this Order.
2 Judicial review is governed by the provisions of ORS
3 197.850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a county planning director decision
rejecting their appeal of a hearings officer decision
approving a conditional use permt for a golf course.

MOTI ON TO | NTERVENE

Kite/ Cupp Legend Golf Developnent Conpany noves to
intervene on the side of the respondent in this appeal
proceeding. There is no objection to the notion, and it is
al | owed.

FACTS

| nt ervenor -respondent (intervenor), t he appl i cant
bel ow, submtted an application for approval of a golf
course on a 345 acre parcel zoned Exclusive Farm Use (EFU)
and Agriculture and Forest (AF-5).

On June 7, 1991, the hearings officer approved the
application. Petitioners appealed that decision to the
board of comm ssioners and al so requested that the hearings
officer reconsider his June 7, 1991 deci sion. The heari ngs
officer granted petitioners' request for reconsideration.
On August 8, 1991, after reconsideration proceedings, the
heari ngs officer again approved the application.

On August 29, 1991, petitioners appealed the hearings
officer's August 8, 1991 decision to the board of
conmm ssioners, by filing a petition for review which

included the requisite filing fee, paid by petitioner
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Breivogel's personal check. The personal check had
previously been submtted to the county, and a photocopy of
it was attached to the petition for review. Vhile the text
portion of the petition for review was unsigned, it
identified the "petitioners" as "Joseph Robert Breivogel
ok ox M. Br ei vogel IS t he Petitioners' group
representative." Record 3.

On Septenmber 13, 1991, the planning director issued the
following letter decision rejecting petitioners' appeal on

t he basis that the petition for review was not signed:

"This departnent is in receipt of your petition
for review appealing the Hearing's Oficer's

deci si on *okox to t he Board of County
Conm ssi oners. County Counsel's office, after
reviewing the petition, has determned that the
petition is deficient * * *, Because the petition

does not conply with the Comrunity Devel opment
Code's jurisdictional requirenent, the petition
for review may not be submtted to the Board [of

County Comm ssioners]. As such, the appeal is
negated and the Hearings Officer's decision
st ands. A refund of the appeal fee is already

bei ng processed and should reach you within two
weeks. * * *" Record 1.

Thi s appeal foll owed.
JURI SDI CTI ON

This Board has jurisdiction to review "land use
deci sions" as defined in ORS 197.015(10). ORS 197.825(1).
I ntervenor challenges this Board's jurisdiction to review
the appealed decision based on ORS 197.015(10)(B)(b)(A),

whi ch provides that the term "l and use deci sion":

"(b) Does not include a decision of a |ocal
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gover nnent :

"(A) Which is made under |and use standards
which do not require interpretation or
t he exercise of factual, policy or |egal
judgnment [ . ]

ot
| ntervenor contends the challenged decision that the | ocal
petition for review was unsigned does not require
interpretation or the exercise of factual, l|egal or policy
j udgnent .

As explained bel ow, under the applicable code
specifications for a local "petition for review, " whether a
petition for review neets requisites set out in the
Washi ngton County Community Devel opnent Code (CDC) is not a
straightforward matter. Specifically, whether a |oca
"petition for review' neets the jurisdictional signature
requi rement requires interpretation and the exercise of
factual judgnment. Therefore, we have jurisdiction to review

the chal l enged decision.1

1There is no question that a county final decision approving or denying
an application for a golf course in the EFU and AF-5 zones would be a "l and
use decision" which this Board has jurisdiction to review. |f the county's
decision rejecting petitioner's local petition for review is correct, the
| egal effect of that decision is that the hearings officer's decision is

the county's final Jland wuse decision on the subject application.
Additionally, and again assuning the county correctly refused to accept
petitioners' local petition for review, the hearings officer's decision
could not be appealed to this Board by petitioners, because they woul d have
failed to exhaust an avail abl e | ocal admi nistrative remedy.
ORS 197.825(2)(a). Because we conclude the county's decision not to accept
petitioners' local petition for review involved discretion, we need not

deterni ne whether under ORS 197.015(10)(b)(A) we would have jurisdiction
over such a decision rejecting a |local appeal of a |and use decision, even
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THI RD ASSI GNMENT OF ERROR

2 "Even if the CDC required a new appeal [to the
3 board of comm ssi oners of ] t he [ hearings
4 officer's] modification of the original decision,
5 the director erroneously concluded that the appea
6 was unsigned. "
7 CDC 209-1 requires an appeal of a hearings officer's
8 decision to be filed within 14 days "after witten notice of
9 the decision is provided to the parties * * * " CDC 209-3
10 provides as follows:
11 "A petition for review shall contain t he
12 fol |l owi ng:
13 "[1] The nane of the applicant and the County case
14 file number;
15 "[2] The name of the petitioner and statenment of
16 the interest of the petitioner to detern ne
17 party status.
18 "If a group consisting of nore than one
19 person is filing a single petition for
20 review, one i ndi vi dual shal | be
21 designated as the group's representative
22 for all contact wth the Departnment.
23 Al'l Departnent conmunications regarding
24 the petition, including correspondence,
25 shall be with this representative;
26 "[3] The date that notice of the decision was sent
27 as specified in the notice;
28 "[4] The nature of the decision and the specific
29 grounds for appeal . Unl ess ot herw se
30 directed by the appellate authority, the
31 appeal of [ certain] deci sions shall be
32 limted to the issue(s) raised in the

if the decision rejecting the |local appeal were nade under standards which
do not "require interpretation or the exercise of factual, policy or |ega
j udgnent . "
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petition;

"[5] The appeal fee set by Resolution and Order of
t he Board;

"[6] In appeals to the Board, a request for a
partial or full de novo hearing as provided
in Section 209-5.4, if desired;

"[7] Failure to file a signed original petition
with the [planning department] by 5:00 p.m
on the due date, with the proper fee, shall
be a jurisdictional defect. Failure to anmend
a petition to correct any other identified
deficiency within seven (7) cal endar days of
notice thereof shall be a jurisdictional
defect." (Enphasis supplied.)

The county interpreted CDC 209-3.7 to require that a
signature appear in the portion of the text of the |oca
petition for review containing the grounds for appeal.
VWile sonme deference is due a |ocal governnment's
interpretation of its own ordinances, it is ultimately this
Board's responsibility to determ ne t he correct

interpretation of disputed code provisions. McCoy Vv. Linn

County, 90 Or App 271, 275-76, 752 P2d 323 (1988).
At best, CDC 209-3.7 provides a jurisdictiona

requi rement that sonme portion of the petition for review be

signed. CDC 209-3.5 states the contents of the petition for

review include the appeal fee. Petitioner Breivogel's
signed check was submtted to pay the appeal fee. If the
county, in addition to mking the required signature a

jurisdictional requirenent, w shes to nake inclusion of the

required signature in a particular part of the petition for
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review a jurisdictional requirenent, it nust explicitly

state that requirenent in the CDC. See Sinpbnson v. Marion

Count y, O LUBA ___ (LUBA No. 90-171, June 21, 1991),

slip op 6; Rustrumv. C ackamas County, 16 Or LUBA 369, 372

(1989).

Where, as here, the required appeal fee is paid by the
personal check of one of the |ocal appellants, and that
check is signed by such local appellant, we conclude the
petition for review is "signed" wthin the neaning of
CDC 209-3.7. Consequently, the county erred in dism ssing
t he |l ocal appeal on the basis of CDC 209-3.7, as a matter of
I aw.

The third assignnent of error is sustained.

The county's decision is reversed.
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