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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
JAMES F. ELLI OIT,
Petitioner,
VS.
LUBA No. 91-217

JACKSON COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
PH LI P T. PADEN
| nt ervenor - Respondent . )

Appeal from Jackson County.

James F. Elliott, Ashland, filed the petition for
review and argued on his own behal f.

No appearance by respondent.

John R Hassen, Medford, filed the response brief and
argued on behalf of intervenor-respondent. Wth him on the
brief was Bl ackhurst, Hornecker, Hassen & Thorndi ke & Ervin
B. Hogan.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 05/ 18/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a county decision granting approva
for a dwelling customarily provided in conjunction with farm
use.
MOTI ON TO | NTERVENE

Philip T. Paden, the applicant bel ow, moves to
intervene on the side of respondent in this appeal. There
is no objection to the notion, and it is allowed.
FACTS

The subject property is zoned Exclusive Farm Use (EFU)
and includes two tax l|ots which enconpass a total of
approxi mately 657 acres. The property is not presently
irrigated and has historically been used wth adjoining
property for seasonal grazing of cattle. | ntervenor, a
practicing eye surgeon, proposes to construct his primary
residence on the subject property. | nt ervenor proposes
initially to lease the property to its current owner, so
that the existing seasonal grazing of cattle will continue.
The record indicates intervenor plans to attenpt to secure
water rights that would allow irrigation of the property and
more intensive agricultural wuse of the property in the
future.
DECI SI ON

Dwellings "customarily provided in conjunction wth

farm use" are allowable as permtted uses in the county's
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EFU zone.

218.030 provides, in pertinent

"The follow ng uses shall
zone] subject to all
st andards, or

" * * * *

Jackson County Land Devel opnent Ordi nance (JCLDO)

part, as follows:

be permtted [in the EFU
ot her applicable rules,

statutes governi ng such uses * * *:

" 4)

Farm Dwel I'i ngs as defi ned I n Section

218.025,[1 and other buildings customarily
provided in conjunction with farmuse. * * *

considered to be in
t he propagation

"A dwelling may Dbe
conjunction with farm use or

or harvesting of a forest product when

| ocated on a | ot or parcel that is nanaged as

part of a farm operation or woodlot if the
farm operation or woodl| ot:

"A) Consists of 20 or nore acres, i's
appropriate for the continuation of
existing comercial agriculture of the
area, and is not smaller than the
average farm or woodlot in the county
producing at Jleast $2,500 in annua
gross inconme from the crops, livestock
or forest products to be raised on the

farm operation or woodl ot.

"k X * * *

"For purposes of this chapter, the term
annual gross farm incone as used in Section
218.030 (4A) mmy be considered synonynous
with the ternms 'gross annual inconme' used in

the Oregon State University Extension Service
Special Report #698 entitled 'Profiles of

1JCLDO 218. 025 defines "farmdwel | ing" as foll ows:

"FARM DVELLI NG

A dwel ling customarily provided in conjunction

with farm use if
managed as

the dwelling is on a lot or parcel that is
part of a comrercial farm operation. ook ok

(Emphasi s added.)
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Commercial Agriculture for Southern Oregon'
with 'gross farm sales' data contained in the
1978 Census of Agriculture for Jackson County
prepared by the U S. Census Bureau.

"k ok x x xv (Enphasi s added.)

Jackson County has not anended its conprehensive plan
or land wuse regulations to designate nmarginal | ands.
Therefore, the county may apply either ORS 215.213(1) to (3)
or ORS 215.283 to |land zoned for exclusive farm use.2 ORS
215.288(1). The chal l enged deci sion expresses uncertainty
regarding whether the above quoted <county EFU zone
provi si ons were adopted pursuant to ORS 215.213(1) to (3) or
pursuant to ORS 215.283. The county EFU zone provisions set
forth above appear to conbi ne provi si ons of ORS

215.213(1)(g) (dwelling customarily provided in conjunction

with farm use), ORS 215.213(2)(a) (dwelling in conjunction
with farm use), and ORS 215.283(1)(f) (dwellings and other

buil dings custonmarily provided in conjunction with farm

use).3

2Counties that designate marginal |ands under ORS 197.247, or allow
dwellings to be approved under ORS 215.213(4) to (8), nust apply
ORS 215.213(1) through (3), rather than ORS 215.283, to land zoned for
exclusive farmuse. ORS 215.288(2).

30ORS 215.213(1)(g) provides the following use nmay be established in an
EFU zone, subject to the criteria in ORS 215. 296:

"A dwelling customarily provided in conjunction with farm use
if the dwelling is on a lot or parcel that is managed as part
of a farm operation not smaller than the mninumlot size in a
farm zone wth a mninmum Jlot size acknowl edged under
ORS 197.251." (Enphasis added.)
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The county's EFU zone inposes requirenments that differ
from those inposed by ORS chapter 215. Although the county
is free to adopt EFU zoning requirenents that are nore
stringent than the statutory requirenments, the statute
controls where county requirenments are |ess stringent.

Kenagy v. Polk County, 112 O App 17, 20 n 2, _  P2d

(1992). For purposes of this appeal we need not conduct a
conprehensi ve review of the county's EFU zone. As relevant
in this appeal, a dwelling may be allowed in the county's
EFU zone under JCLDO 218.030(4) if two requirenents are net.
First, the dwelling nust be "in conjunction with farm use."
Second, the dwelling nust be "customarily provided" in
conjunction with such farm use. Al t hough rmuch of the
parties' argunent concerns whether the county correctly

decided the first requirenment is net, we conclude the

ORS 215.213(2)(a) provides the following use may be established in an
EFU zone:

"A dwelling in conjunction with farm use * * * on a lot or
parcel that is nanaged as part of a farmoperation * * * if the
farm operation * * *:

"(A) Consists of 20 or nobre acres; and

"(B) Is not smaller than the average farm™* * * in the county
produci ng at |east $2,500 in annual gross income fromthe
crops, livestock * * * to be raised on the farm operation
or wood lot."

ORS 215.283(1)(f) provides the following use may be established in an
EFU zone:

"The dwellings and other buildings custonarily provided in
conjunction with farmuse." (Enmphasis added.)




county's findings are inadequate to denobnstrate the second
requi renment is net.

The chal |l enged deci sion adopts the follow ng finding:

"If the proposed use is a 'farm use,' 'farm
operation,” and a ‘'comercial farm operation,

then the proposed dwelling is one that s
customarily provided in conjunction therewth. I n
so holding, the Hearings Officer 1is equating
‘customarily’ with "usual’ and ' comon. '

Certainly, it would not be 'unusual' or 'uncommon'
for the owners' dwelling to be provided in
conjunction with farmuses." Record 8.

The above finding apparently assunes the "customarily

provi ded" criterion is presunptively satisfied, so |long as a

"farm use," "farm operation,” and "commerci al farm
operation" exists on the property. That assunption is
i ncorrect.

Clearly, the county may not assune that any dwelling
proposed for a parcel actually in "farm use" necessarily is
a dwelling "customarily provided" in conjunction wth that

farm use. As the Court of Appeals explained in Doughton v.

Dougl as County, 82 Or App 444, 449, 728 P2d 887 (1986):

"[Flor a dwelling on EFU land to be a customary
conjunct of farm use, there nust be a factual
denonstration that the land is used as well as
zoned for farm purposes, and there nust be a
showi ng that the '"type of farm use is customarily
conbined with a residence.'" (Footnote onmtted.)

Even where it is shown that the farm use of a parcel
constitutes a "comercial farm use,” it may or nmay not be
customary for dwellings to be provided in conjunction with

such commercial farm use. Newcomer v. Clackanmas County, 92
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O App 174, 185-86, 758 P2d 369, nodified 94 O App 33

(1988) (Newconer 1). While it may be nuch nore likely that a

dwelling will satisfy the "customarily provided" criterion

if it is to be provided in conjunction with a comercia

farm use, findings expl ai ni ng t hat dwel I'i ngs are
"customarily provided" in conjunction with the particular
commercial farm use are required. Doughton v. Dougl as

County, supra.

As the Court of Appeals recently explained, "the words
‘customarily provi ded’ In ORS 215.213(1)(9) and
ORS 215.283(1)(f) introduce an wundefined criterion into
[those EFU zoning statutory] provisions that is not present

in ORS 215.213(2)." MKay Creek Valley Assn. v. Washington

County, 104 Or App 690, 695, 803 P2d 753 (1990). OAR 660-
05-030, the Land Conservation and Devel opnent Conm ssion's
(LCDC s) adm nistrative rule explaining the requirenents for
approval of dwellings customarily provided in conjunction

with farmuse, includes the foll ow ng:

"k X * * *

"(3) Dwellings proposed for parcels which satisfy
the Goal 3 mninmum |lot size standard cannot
be approved within an exclusive farm use zone
w thout the county governing body or its
designate first determ ni ng whet her t he
dwel ling satisfies the additional statutory

st andard in ORS 215.213(1)(9) or
215.283(1) (). This standard requires a
determ nation t hat t he dwel i ng is
‘customarily provided in conjunction wth
farm use.'
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"(4) ORS 215.213(1)(g) and 215.283(1)(f) authorize
a farmdwelling in an EFU zone only where it
is shown that the dwelling will be situated
on a parcel currently enployed for farm use
as defined in ORS 215.203. Land is not in
farm use unless the day-to-day activities on
the subject land are principally directed to
the farm use of the [|and. VWhere | and woul d
be principally used for residential purposes
rather than for farm use, a proposed dwelling

woul d  not be 'customarily provided in
conjunction with farm use' and could only be
approved [as a nonfarm dwelling]." (Enphasis
added.)

OAR 660-05-030(4) codifies a principle first identified
in Matteo v. Polk County, 11 O LUBA 259, aff'd 70 O App

179 (1984); a dwelling cannot be "customarily provided in
conjunction wth farm use" unless a farm use already

exists.4 See Newconer v. Clackamas County, 94 O App 33,

764 P2d 927 (1988) (Newconer 1I1). However, we see nothing

in OAR 660-05-030(4) to suggest that the county need not
al so denonstrate the "customarily provided" criterion is
sati sfi ed. To the contrary, OAR 660-05-030(3), quoted
supra, specifically requires such a determ nation.

The present use of the subject property is for seasonal
grazing of cattle. ORS 215.213(1)(9), 215.283(1) (f),
OAR 660- 05-030( 3), and JCLDO 218.030(4) all I npose a

4'n other words, the farm use nust be established before a dwelling
custonmarily provided in conjunction with the farm use may be approved.
OAR 660-05-030(4) also provides that a "farm use" does not necessarily
exist sinmply by virtue of the existence of sone incidental |evel of farmng
activity. Rat her, the "day-to-day activities" nust be "principally
directed to the farmuse of the land."
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requirenment that the county denonstrate the proposed
dwelling is "customarily provided" in conjunction with farm
uses of the scale and nature occurring on the subject
property. The county failed to adopt such findings.
Therefore, even if we assume the seasonal grazing on the
property is sufficient to constitute current enploynent of
the property for farmuse, as required by OAR 660-05-030(4),
t he chall enged deci sion nust be remanded.

We address one additional point. Citing Newconer |,

supra, 92 O App at 182 n 3, intervenor argues the county
may, in applying the customarily provided in conjunction
with farm use standard, consider both the current farm use
of the property and farm uses that are planned for the
property in the future.

Al t hough the Court of Appeals' Newconer | decision

supports intervenor's argunent, that decision was based
solely on the statutory | anguage of ORS 215.213 and 215. 283.

The Court of Appeals recognized in Newconer 11, 94 Or App at

39, that OAR 660-05-030(4) "states substantive policy as

well as a statutory interpretation.” In Hayes v. Deschutes

Count y, O LUBA ___ (LUBA No. 91-218, April 6, 1992),

slip op 10-12, we interpreted OAR 660-05-030(4) to require
that in applying the "customarily provided in conjunction

with farm use" standard, the analysis nust be limted to the
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exi sting farmuses.®

The county's decision is remanded. 6

5\n Mles v. COackamas County, 18 Or LUBA 428, 439 (1989) we deternined
a county may, consistent with OAR 660-05-030(4), approve a dwelling in
conjunction with a proposed farm use described in a farm nanagenent plan,
"so long as the county (1) determines the |level of farmuse proposed by the
farm managenent plan satisfies OAR 660-05-030(4), and (2) insures through
conditions that the farm dwelling cannot actually be built until after the
county determ nes that the farm management plan has been carried out."

6\t do not consider the remaining arguments raised in the petition for
revi ew. ORS 197.835(9)(a) requires that we decide all issues when
reversing or remanding a decision to the extent we can do so consistent
with the deadline established for issuing our final opinion and order.
Resolution of the nunerous remaining issues raised by petitioner would
require further extensions of the statutory deadline for issuing our final
opi ni on and order.



