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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,

VS.
LUBA No. 92-003
KLAMATH COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
JOHAN M SCHOONOVER,
| nt ervenor - Respondent . )

Appeal from Kl amat h County.

Jane Ard, Salem filed the petition for review and
argued on behal f of petitioner. Wth her on the brief was
Charles S. Crookham Attorney General; Jack Landau, Deputy
Attorney General; and Virginia L. Linder, Solicitor General.

No appearance by respondent.
G Philip Arnold, Ashland, filed the response brief and
argued on behalf of intervenor-respondent. Wth himon the

bri ef was Drescher & Arnold.

HOLSTUN, Chief Referee; SHERTON, Referee, participated
in the deci sion.

REMANDED 05/ 18/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a decision granting a building
permt for a nonforest dwelling.
MOTI ON TO | NTERVENE

John M Schoonover, the applicant below, npves to
intervene on the side of respondent. There is no opposition
to the nmotion, and it is all owed.

FACTS

An 80 acre parcel (Tract 1214) contains 16 five acre
| ots. Tract 1214 is designated Forest by the Klamath
County Conprehensive Plan and Land Devel opnent Code. The
chal | enged decision grants a building permt for one of the
16 five acre | ots.

Tract 1214 is subject to a Land Conservation and
Devel opnment Conm ssi on enforcenent order. See ORS 197. 319
to 197. 335. Under the terms of that enforcenment order, the
county is prohibited fromissuing building permts or nobile
honme placenment permts for the 16 lots in Tract 1214, unl ess
Six criteria stated in the enforcement order are satisfied.

ASSI GNMVENT OF ERROR

"The county failed to make adequate findings
supported by substantial evidence that a building
permt for Tract 1214 nmeets the criteria set out
in Enforcement Order No. 89-EO 419 and the Klamath

County Land Devel opnment Code. In addition, the
[ count y] incorrectly interpreted the criteria
applicable to the decision on the building
permt."
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One of the six approval criteria specified in the

enforcenent order provides as follows:

"The proposed nonforest use is situated upon a

parcel of land generally unsuitable for the
producti on of f orest crops and i vest ock,
considering the terrain, adverse soil or |and
conditions, [drainage] and flooding, vegetation,
| ocati on and si ze of tract. "Generally
unsui table' nmeans |and does not have a tinber
productivity rating of | through VI or is [not]

required to be reforested under the [Forest
Practices Act,] unless findings and reasons are
provided which thoroughly explain why other
factors present nmake the | and generally unsuitable
for the production of forest crops and |ivestock
For exanpl e, having only generalized soils mapping
shall not be used to find that property containing
cubic foot site [class] V is generally unsuitable
for f or est use." (Enmphasis in original.)
Suppl enental Record 8.

Under the above quoted criterion, land with a tinber
productivity rating of class | through VI is presunptively
suitable for forest use. The subject property contains
soils with a tinmber productivity rating of class V, and nmay
be expected to yield 50 to 85 cubic feet of tinmber per year
per acre.

The county's decision appears to be based on argunents
by the applicant that the property (1) contains soils of
bel ow average tinber productivity and has not been very
productive in the past, (2) presently suffers from a pine
beetle infestation, and (3) is too small for a comercially
feasi bl e forest operation.

Regarding the first poi nt, petitioner pr esent ed
testinony during the |local proceedings that only a very

Page 3



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0o A W N B O © O N O OO NM W N LB O

smal |l percentage of privately owned forest lands in eastern
Oregon have a site <class productivity rating that 1is
superior to that of the subject property. VWiile the tinber
productivity of the subject property my be below the
nat i onal aver age, petitioner argued during the |ocal
proceedi ngs, based on United States For est Servi ce
statistics, that land in eastern Oregon with a site class
such that the land will produce nore than 50 cubic feet of
ti mber per acre per year should be considered suitable for
ti mber production.

In essence, the county and petitioner disagree about
whet her property which will yield 50 to 80 cubic feet of
timber per acre per year is suitable for forest use.
Petitioner, the agency that adopted the enforcenent order's
general ly unsuitable standard, argues that it is; the county
argues that it is not. Wthout a nore focused and detailed
effort by the county to explain why the subject property
shoul d not be considered suitable for forest use, we agree
with petitioner that the county has failed to denonstrate
that such is the case.

The only specific reasons offered by the county to
explain why this property should be considered generally
unsui table for forest use, even though it contains soils of
site class | through VI, are that the property includes sone
timber with pine beetle infestation, and the lot is too

small by itself to be used for comercial forest purposes.
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Nei t her of these reasons is sufficient to show the property
is generally unsuitable for forest use.

| ntervenor does not argue the pine beetle infestation
represents a permanent or long termlimtation on the tinber
productivity of the property. In fact, i nt ervenor
apparently plans to renove the diseased trees. The pine
beetle infestation therefore does not support the county's
general wunsuitability concl usion. Nei t her does the snmall
size of the subject |ot. The lot is part of an 80 acre
tract. There is no attenpt to denonstrate the 5 acre | ot or
80 acre tract could not be nanaged wth other |arger
forested parcels in the area. Wthout such a denponstration,
the size of the subject property provides no basis for
concluding it is generally wunsuitable for forest use.

Sampi |l ov v. Cl ackamas County, Or LUBA (LUBA No. 91-131

Decenber 12, 1991), slip op 3-4.

We agree with petitioner that the chall enged decision
fails to denonstrate the subject lot is generally unsuitable
for forest wuse, as the above quoted enforcenent order
criterion requires. We therefore sustain the first
assi gnnent of error.

The county's decision is remanded.?

IWwe do not consider petitioner's argunents that other enforcement order
criteria are violated by the challenged decision. ORS 197.835(9)(a)
requires that we decide all issues when reversing or remandi ng a deci sion,
to the extent we can do so consistent with the deadline established for
i ssuing our final opinion and order. Resolution of the renmining issues
rai sed by petitioner concerning the other enforcenent order criteria would
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require further extensions of the statutory deadline for issuing our final
opi ni on and order.
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