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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DONALD RHYNE, GERALDEAN RHYNE, )
CHARLES R. W SE and SADONA W SE, )

Petitioners,

VS.
LUBA No. 92-058
MULTNOMAH COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
CHARLES E. SWAN and DONALD L.
TROTTER
| nt ervenor s- Respondent. )

Appeal from Mul t nomah County.

Gregory J. Lutje, Portland, filed the petition for
revi ew. Wth him on the brief was Schwabe, WIIlianmson &
Watt. Steve Abel argued on behalf of petitioners.

John L. DuBay, Portland, filed a response brief and
argued on behal f of respondent.

Charles E. Swan, M| waukie, filed a response brief and
argued on his own behal f.

HOLSTUN, Chief Referee; SHERTON, Referee, participated
in the deci sion.

REMANDED 07/ 10/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a county decision granting approva
for a 22 space manufactured housi ng devel opnent.
| NTRODUCTI ON

The subject property includes approximtely three acres
and is zoned Urban Low Density Residential (LR-5). Approval
of a Planned Developnent (PD) District overlay zoning
designation is required to develop a manufactured home park
in the LR-5 zoning district. Mul t nomah County Code (MCC)
11.15.6200 through 11.15.6226. The PD approval process
permts the county to apply nore flexible devel opnent
standards than would otherwise apply to conventiona
residenti al devel opnent under t he LR-5 base zoning
requi renents.

PD approval requires anmendnent of the county zoning map
to apply a PD District overlay and approval of a Devel opnment
Pl an and Program Approval is granted in two steps or
st ages. The first stage is prelimnary approval of the PD
District and Prelim nary Devel opnent Pl an and Program by the
pl anni ng comm ssion. In granting such prelim nary approval,
the planning commssion is required to provide witten
notice to nearby property owners and to conduct a public
hearing. This prelim nary approval decision my be appeal ed
to the board of county conm ssioners. The deci si on

challenged in this appeal is such a first stage prelimnary
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approval deci sion.

Followng prelimnary PD approval, an applicant nust
file a Final Devel opnent Plan and Program within one year
unless the prelimnary approval decision specifies a
different tinme limt. MCC 11.15.6202(C). The Pl anni ng
Director is required to issue a witten decision on the
Fi nal Devel opnent Plan and Program within 20 business days
after it is filed. MCC 11.15.6202(D)(1). The MCC does not
require notice or a public hearing prior to the planning
director's decision on the Final Developnent Plan and
Program The planning director's decision my be appeal ed
to the planning comm ssion, but under the MCC only the
applicant has a right to appeal that decision. Once final
approval is given to the Final Devel opnent Plan and Program
the zoning map i s amended to apply a PD District designation
to the property. MCC 11.15.6202(D)(3).

The decision challenged in this appeal is the board of
county conm ssioners' decision affirmng, wth certain
modi fi cations, the planning conm ssion's decision granting
prelimnary PD approval with conditions.

FI RST AND SECOND ASSI GNMENTS OF ERROR

Under the first assignnment of error, petitioners argue
the county failed to adopt findings supported by substanti al
evi dence denonstrating conpliance with certain conprehensive
plan and MCC provisions inposing requirenments concerning

hazards on the subject ©property. Under the second
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assignnment of error, petitioners argue the conditions the
county relies wupon in granting prelimnary PD approval
i nproperly defer discretionary decision nmaking to the second
stage in the PD approval process, where only the applicant
has a right to participate and appeal.

A. Evi dence Concerni ng Hazards

Under MCC 11.15.6206(A)(5), one of the criteria for
prelimnary approval of the Devel opnent Plan and Programis
MCC 11.15.6214(C), which provides as foll ows:

"The Devel opnment Plan and Program shall be
desi gned to provide freedom from hazards * * *. "

Petitioners <contend the county failed +to adequately
denonstrate conpliance with MCC 11.15.6214(C).1

During the Ilocal proceedings, evidence was presented
concerning past illegal dunmping of a variety of waste
mat erials on the subject property and the placenent of fil
covering such waste materials.? Petitioners contend this
waste and fill pose hazards for any structures or other

i nprovenents that may be placed on such fill and waste and

lpetitioners also argue the decision fails to denpnstrate conpliance
with two conprehensive plan policies. W agree with respondent that one of
those plan policies sinply directs that conditions of approval be inposed
in certain circunmstances, and is not itself an approval «criterion
Respondent al so contends MCC 11.15.6214(C) inplenents the other plan policy
cited by petitioner, Plan Policy 14. Petitioners do not argue Plan Policy
14 inmposes any requirenments that are not al so inposed by MCC 11.15.6214(C)
In this opinion, we refer to Plan Policy 14 and MCC 11.15.6214(C) as the
hazard limtation standard.

2ppparently a gas conpany placing gas |ines underground in the vicinity
was given perm ssion by a prior owner to place the fill on the property.
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pose hazards for dwellings that may be placed near the waste
mat eri al s.

There is also evidence in the record that at |east sone
of the waste was renoved and that waste is not now visible,
because it either was renoved or was covered with the fill
The Departnent of Environnmental Quality apparently expressed
no interest in investigating the site.

The county adopted the follow ng findings addressing

this issue:

"* * * The record includes testinony from nearby
residents claimng that a swale area in the
nort heast portion of the site was filled, and the
fill may contain toxic or hazardous materials.
The Board finds that conditions of approval wll
adequately address any potenti al safety or
hazardous waste issues associated with former fill
areas on the site. Condition #5 of this decision
requires that fill areas for roads, buildings, or
other facilities be tested for conpaction and
qual ity standards determ ned by a registered soils
engi neer and approved by the Building Oficial.
Further, the Board reduced the project from 25-
units to 22-units maxi num The additional space
and separation between wunits afforded by this
reduction in density can mnimze the need to
develop or place structures on or near filled
areas [on] the northeast corner of the site.

"Appellants argued that soils testing should be
requi red before approval of the PD. However, the
Board [of Comm ssioners] finds that conditions may
be attached to a PD approval * * * if necessary to
satisfy the policies, purposes or standards of the
Conpr ehensi ve Plan or Zoning Code." Record 14.

Condition 5, referenced in the above quoted findings,

provi des as follows:
"Al'l existing fill areas proposed for roads,
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bui | di ng foundati ons or other facilities requiring
a conpacted base, shall be tested by a registered
soil s engi neer and neet applicable soil conpaction
and environnental safety standards. The Buil ding
O ficial may require excavation and/or additional
soils tests for stability, density or toxicity, to
assure filled and other areas on the site are
suitable and safe for placenent of the structures
or other site inprovenents." Record 20.

Petitioners argue the above findings and condition are
i nadequate to denonstrate conpliance wth the hazard
limtation standard for essentially two reasons. First, the
findings and condition focus on hazards that nmay be
associated with construction of structures and inprovenents
on the fill, but do not address the hazards that may be
associated with constructing houses near the previously
deposited waste material and fill. Second, petitioners
contend the findings do not determ ne the hazard limtation
standard is net, but rather inproperly defer a decision
concerning conpliance with the standard to the second stage
of the PD approval process, where petitioners have no right
under the MCC to notice or an opportunity to participate.

B. Statutory Requirenents for Discretionary Decision
Maki ng

By statute, adjoining property owners within specified
di stances of property for which discretionary devel opnent

approval is requested are entitled to notice of the |ocal
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proceedi ngs and an opportunity for a public hearing.3

ORS 197.763(2); 215.416; 227.175; see Flowers v. Klamath

County, 98 O App 384, 780 P2d 227, rev _den 308 O 592
(1989). When conducting a nulti-stage approval process for
di scretionary permts, such as that provided by the county
for PD approval, the county is required to assure that
di scretionary determ nations concerning conpliance wth
approval criteria occur during a stage where the statutory
notice and public hearing requirenents noted above are

observed. Meyer v. City of Portland, 67 O App 274, 280 n

3, 678 P2d 741, rev den 297 O 82 (1984); Southwood

Homeowners Assoc. v. City of Phil onath, O LUBA

(LUBA No. 90-103, June 12, 1991); Bartles v. City of

Portland, 20 Or LUBA 303, 310 (1990); Margulis v. City of

Portland, 4 O LUBA 89, 98 (1981). Assum ng a | ocal
governnment finds conpliance, or feasibility of conpliance
with all approval criteria during a first stage (where
statutory notice and public hearing requirenents are
observed), it is entirely appropriate to inpose conditions
of approval to assure those criteria are nmet and defer
responsibility for assuring conpliance with those conditions

to planning and engineering staff as part of a second

3WMbre precisely, the statutes require either that a public hearing be
provi ded before a decision on a permt is rendered, or if the decision is
rendered without a public hearing, that notice of the decision and an
opportunity to request a hearing through an appeal process be provided.
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stage.4 See Meyer v. City of Portland, supra; Bartles V.

City of Portland, supra. In such circunstances, neither

notice to adjoining property owners nor additional pubic
hearings are statutorily required during the second stage.
These principles are relatively sinple and straightforward
in the abstract, but, as this case denonstrates, nmay prove
nmore conplex in the context of specific permt approval
requests.

Where the evidence presented during the first stage
approval proceedings raises questions concerning whether a
particul ar approval criterion is satisfied, a |ocal
gover nnment essentially has three options potentially
available. First, it may find that although the evidence is
conflicting, the evidence nevertheless is sufficient to
support a finding that the standard is satisfied or that
feasible solutions to identified problens exist, and inpose

conditions if necessary.®> Second, if the local governnent

4These conditions of approval may include conditions that specific
technical solutions to identified devel opnment problens be submitted and
revi ewed and approved by the governnent's technical staff. Meyer v. City
of Portland, supra, 67 O App at 274 n 6. MCC 11.15.6208 specifically
authorizes the county to inpose conditions of approval to assure conpliance
wi t h approval standards.

5\'n an appeal to this Board, such a finding would be subject to
challenge and, in that event, we would determ ne whether the evidence in
the record constitutes substantial evidence in support of the finding of
conpliance or feasibility of conpliance, i.e. evidence a reasonable person
woul d accept as sufficient to support the challenged finding. City of
Portland v. Bureau of Labor and Ind., 298 O 104, 119, 690 P2d 475 (1984);
Bay v. State Board of Education, 233 Or 601, 605, 378 P2d 558 (1963); Van
Gordon v. Oregon State Board of Dental Exaniners, 63 Or App 561, 567, 666
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determnes there is insufficient evidence to determ ne the
feasibility of conpliance with the standard, it could on
that basis deny the application. Third, if the | ocal

governnment determnes that there is insufficient evidence to
determne the feasibility of conpliance with the standard,
instead of finding the standard is not net, it may defer a
determ nati on concerning conpliance with the standard to the
second stage.® In selecting this third option, the |oca

governnent is not finding all applicable approval standards
are conplied with, or that it is feasible to do so, as part
of the first stage approval (as it does under the first
option described above). Therefore, the |ocal governnent
must assure that the second stage approval process to which
the decision making is deferred provides the statutorily
required notice and hearing, even though the local code may
not require such notice and hearing for second stage

decisions in other circumstances. Hol | and v. Lane County,

16 Or LUBA 583, 596-97 (1988).
C. The County's Findings
Respondent and I nt ervenor -respondent (respondents)

argue that we may read the chall enged decision as inplicitly

P2d 276 (1983); Braidwood v. City of Portland, 24 O App 477, 480, 546 P2d
777 (1976).

6The option to defer a portion of the discretionary decision making
woul d not be available if the relevant |ocal code precluded such action.
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finding that the hazard I|imtation standard 1is net.’
Respondents contend this is particularly appropriate since
at nost there is a potential rather than an actual hazard
present on the property. Respondents argue the county
thereafter sinply inposed conditions of approval to assure
t hat such conpliance is achieved in granting second stage
approval .

We do not agree, and the problemis nore than the way
the findings quoted above are worded. The evidentiary
record shows that a legitimte issue concerning the
potential existence of a hazard on the site was raised
bel ow. The hazard limtation standard requires that the
devel opnment assure "freedom from hazards."” \Vhile it is by
no neans certain that a hazard actually exists on the
property, and the magnitude and nature of any hazard is
equal 'y uncertain, based on the present record the county is
in no position to find there is no hazard present, and the
county did not do so.

Whet her the county found there are feasible solutions
for any hazard that my exist is only a slightly closer
question. W conclude it did not adopt such findings. Even
if it had, we seriously question whether the record contains

substanti al evidence that would support such findings. The

’Intervenor-respondent also argues the evidence in the record is
sufficient to establish there is no hazard on the site. As we meke clear
bel ow, we do not agree with that view of the evidence.
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evidence in the record concerning the nature of the waste
deposited on the site, precisely where it is located, and
how nmuch waste may remain on the site, although sufficient
to raise a significant issue about the existence of a hazard
on the site, provides little basis for determning the
nature and extent of the problem and how it nay be resol ved.

We conclude the county did not adopt findi ngs
establishing conpliance with the hazard |limtation standard
and did not adopt adequate findings establishing that it is
feasible to conply with that standard. Rat her, the county
deferred discretionary determ nations concerning whether
hazards exi st and what nodifications to the proposal may be
necessary to conply with the hazard limtation standard.
That approach is permssible only if the statutory notice
and hearing requirenents are observed in nmaking these
required di screti onary det er m nati ons. However, as
expl ained earlier, the MCC does not require that the county
provide such notice and hearing in the second stage PD
approval process. Nei t her does the challenged decision
i npose a condition requiring that the statutorily required
notice and hearing precede second stage PD approval, where
the required determnation of conpliance with the hazard

limtation standard will be made. 8

8Respondent advised the Board that its practice is to provide the sane
notice and hearing provided during the first stage proceedi ngs during the
second stage proceedings where discretionary determ nations have been
deferred to the second stage. However, the county may not rely on past
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In summary, we agree with petitioners that in this case
the county selected the third of the options descri bed above

but failed to assure that the statutorily required notice

and hearing will be provided in determ ning, as part of the
second stage PD decision, whether the hazard limtation
standard is nmet. We therefore sustain the first and second

assi gnnents of error.

THI RD ASSI GNMENT OF ERROR

"The findings of the county are inadequate to
denonstrate conpliance with MCC [11.15].6214(D)
and conprehensive plan policy 24."

MCC 11.15.6214(D) inposes the foll owi ng requirenent:

"The location and nunber of points of access to
the site, the interior circulation patterns, the
separations between pedestrians and noving and
parked vehicles, and the arrangenent of parking
areas in relation to buildings, structures and
uses shall be designed to maximze safety and
conveni ence and be conpatible wth neighboring
road systens, buildings, structures and uses."

As relevant in this appeal, plan policy 24 requires the
fol |l ow ng:
"Site access wi | | not cause danger ous

intersections or traffic congestion, considering
the roadway capacity, exi sting and projected
traffic counts, speed |limts and nunmber of turning
movenments. "

The record includes a nenorandum from the county
transportation division staff explaining that the proposa

will generate |less traffic than would a conventiona

practice. The required notice and hearing nust be assured, either by the
code or by a condition of approval in the first stage deci sion.
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residential devel opment permtted outright under the LR-5
zone. The nenorandum explains that S.E. Ranona Street, the
street providing access to the subject property, currently

operates with an acceptable level of service and would

continue to do if the proposal were approved. The
menor andum also explains that "[i]n terns of overal
safety," S.E. Ranpbna Street is not currently developed to

full county standards. Record 259. The nmenorandum goes on
to state that the subject proposal will have a relatively
small inpact on S.E. Ranobna Street and upgrading of that
street in the future should be acconplished by a 1|ocal
i nprovenent district.

Based on this nenorandum the county adopted relatively
detailed findings addressing the expected transportation
i npacts of the proposal and concluding that the existing
transportation system serving the site is adequate.
Petitioners do not specifically attack those findings, but
rather assert the findings are inadequate to address

"overall safety." Petitioners also cite Wite v. City of

Oregon City, 20 Or LUBA 470 (1991) and Benjamin v. City of

Ashl and, 20 Or LUBA 265 (1990), as cases where this Board
has remanded decisions for failure to adopt findings
adequately addressing traffic inpacts on the livability of
t he surroundi ng nei ghbor hood.

As respondent correctly notes, the above quoted plan

and code standards do not inpose an "overall safety"
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st andar d. Neither, for that matter, do the cases cited by

petitioners. Both Wiite v. City of Oegon City, and

Benjamin v. City of Ashland, supra, involve code standards

that specifically inmposed requirenents that the inpacts of
proposed devel opnent on the "character" and "livability" of
surroundi ng properties be evaluated.® W fail to see how
t hose cases lend any support to petitioners' argunent that
an "overall safety" standard is inposed by the MCC or plan
policy 24.10

Absent a challenge to the county's findings that is
more focused on the requirenents inposed by the above quoted
pl an and code standards, we conclude that the findings are
adequat e and supported by substantial evidence.

The third assignnment of error is denied.

The county's decision is remanded.

9The standard in Wiite required that the decision be based on "the
suitability of the proposed devel opnent in relation to the character of the
area." The standard in Benjanmin required "mnimal inmpact on the livability
and appropriate developnment of abutting properties and the surrounding
nei ghbor hood. "

10Mbreover, we believe petitioners nisread the significance of the
transportation staff's concern about S.E. Ranpbna Street. The concern is
not that the street is now unsafe or wll be rendered unsafe by the
proposed devel oprment, but rather that at sone point in the future it wll
need to be brought up to full county standards.

Page 14



