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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,

)
)
)
)
VS. )
) LUBA No. 92-103
COOS COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
PETER BUSSMAN and DI ANNA BUSSMANN, )
)
| nt ervenor s- Respondent. )

Appeal from Coos County.

Jane Ard, Salem filed the petition for review and
argued on behal f of petitioner. Wth her on the brief was
Charles S. Crookham Attorney General; Jack Landau, Deputy
Attorney General; and Virginia L. Linder, Solicitor General.

No appearance by respondent.

Douglas M DuPriest, Eugene, filed the response brief
and argued on behalf of intervenors-respondent. Wth himon
the brief was Hutchinson, Anderson, Cox, Parrish & Coons.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REMANDED 10/ 09/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals a county ordinance taking an
exception to Statew de Planning Goal 3 (Agricultural Land),
for a 20 acre portion of a 175 acre parcel, and anendi ng the
conprehensi ve plan designation for the 20 acres from Forest
to Rural Residential and the zoning map designation from
Forest/ M xed Use to Qualified Residential 5.

MOTI ON TO | NTERVENE

Peter Bussmann and Di anna Bussmann nove to intervene on
the side of respondent. There is no objection to the
notion, and it is allowed.

STANDI NG

ORS 197.620 authorizes any "person"” who appeared during
t he proceedings below to seek this Board' s review of a |and
use deci sion. In addition, ORS 197.090(2) authorizes the
Director of the Departnment of Land Conservation and
Devel opment (DLCD) to seek review of a land use decision
i nvol ving the Statew de Pl anni ng Goal s.

I ntervenors challenge petitioner's standing to appeal
the chall enged decision to this Board. | ntervenors argue
that petitioner DLCD has no statutory authority to seek this
Board's review of a local |and use decision. I nt ervenors
argue that under ORS 197.020(15), only the Land Conservation
and Devel opnent Comm ssion (LCDC) or its designee is

considered a "person." I ntervenors also contend that
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petitioner's director is not the I|egal equivalent of
petitioner.

Petitioner points out that ORS 197.015(15) defines the
term "person” to include any state agency, and that there is
no dispute that petitioner is a state agency. Petitioner
contends that because it is a state agency, it is a person
and as a person it may appeal the challenged decision to
this Board. W agree with petitioner. Petitioner appeared
during the |ocal proceedings and, therefore, is a person
with standing to bring this appeal. ORS 197.830(2).

MOTI ON TO DI SM SS

The chal | enged decision includes certain exhibits that
are specifically incorporated by reference and attached as a
part of the challenged county decision.l! \Wile petitioner
attached a copy of the chall enged ordinance to its petition
for review, it failed to attach the exhibits to the decision
to the petition.

| nt ervenors cont end t hat because ORS 197.830(11)
requires the challenged decision to be attached to the
petition for review, and the decision here includes the
exhibits, this Board should dism ss this appeal proceeding.
| ntervenors analogize this situation to that presented in

Hori zon Construction, Inc. v. City of Newberg, 114 O App

249, 251, P2d _ (1992), where the Court of Appeals

1The disputed exhibits are found at Record 57-81.
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stated it would, in the future, strike a petition for review
that failed to include a copy of the appeal ed LUBA deci sion.
| ntervenors alternatively argue that, at a mninum we
should strike the second assignnent of error because it
chal l enges the exception to Statew de Planning Goal 3, which
is supported by the omtted exhibits.

Petitioner attached to its petition a copy of the
chal | enged ordi nance. W will not dismss this appeal
proceeding sinply because petitioner failed to attach the
exhibits to the challenged ordi nance. Simlarly, we do not
believe the failure to attach the exhibits warrants striking
any portion of the petition for review

I ntervenors' notion to dismss is denied.

FACTS

The subject property is the undivided westernnost 20

acre portion of a 175 acre parcel.2 The history of the 175

acre parcel is relevant to this appeal proceeding.

Until 1986, the 175 acre parcel was part of a |arger
parcel . In 1986, intervenors sought and were granted
approval to partition the larger parcel into the 175 acre

parcel, of which the subject 20 acres are a part, and two

2The record is confusing about the size of the parcel of which the

subject 20 acres are a part. It is described variously as consisting of
175 acres (Record Vol |1 175), 165 acres (Record Vol |1 197) and 163 acres
(Record Vol |1 159, 183). In their briefs, the parties refer to the |arger
parcel of which the 20 acres are a part as a 175 acre parcel. In this

opi nion we do the sane.
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ot her parcels.3 The purpose of the partition was "to
reorgani ze two working ranches and create smaller, nore
efficient managenent units." Record Vol Il 172.

The subject 20 acres consist of sand and wetland soils
having an agricultural capability classification of SCS
Class VII. Between 26% and 40% of the soils on the 175 acre
parcel are SCS class IlIl and IV. The bal ance of the soils
are SCS Class VII.

The planning comm ssion reconmended approval of the
proposed plan and zone change. The board of comm ssioners
followed the planning conmm ssion's recomendation, and
adopted the chal |l enged decision. This appeal followed.

FI RST ASSI GNMENT OF ERROR

"The county msconstrued the applicable |aw,
failed to make adequate findings and nade a
deci sion not supported by substantial evidence in
t he whole record in determ ning that 20 acres of a

175-acre parcel is not agricultural land as
defined in Goal 3 and OAR [Chapter] 660, Division
5."

Al t hough the county adopted an exception to Goal 3, it
also found, in the alternative, that the subject 20 acres
are not "agricultural |and" subject to Goal 3. Petitioner
contends under this assignnent of error that the subject 20
acres is properly considered "agricultural |and" as defined

in Goal 3 and the Goal 3 rule -- OAR 660-05-010 et seq.

3Apparently, this partition resulted in the creation of two farm parcels
and one nonfarm parcel. The nonfarm parcel is located to the north of the
subj ect 20 acres.
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I ntervenors respond to this argunment in two parts.
First, they argue the 20 acres is not "agricultural |[|and"
under Goal 3 or the Goal 3 rule. Second, they argue the
Goal 3 rule exceeds LCDC s authority, because it expands the
Goal 3 definition of agricultural |and. We address these
i ssues separately bel ow

A Agricul tural Land

The county determ ned:

"[T] he subj ect property does not contain
predom nantly agricultural |and, as defined by
Goal 3, and no Exception [to Goal 3] is required
to be taken. * * *" Record Vol | 21

Goal 3 defines "agricultural |and" as follows:

"[i]n western Oregon [agricultural land] is |and
of predom nantly Class I, II, Ill and IV soils * *
* as identified in t he Soi | Capability
Classification System of the United States Soil
Conservation Service, and other |lands which are
suitable for farm use taking into consideration
soil fertility, suitability for grazing, climtic
conditions, existing and future availability of
water for farmirrigation purposes, existing |and-
use patterns, technological and energy inputs
required, or accepted farm ng practices. Lands in
ot her classes which are necessary to permt farm
practices to be undertaken on adjacent or nearby
| ands, shall be included as agricultural land in
any event."

OAR Chapter 660, Division 5 (hereafter the Goal 3 rule)
i mpl enents Goal 3. OAR 660- 05-005(1) defines agricultural
land in a manner nearly identical to the Goal 3 I|anguage
quot ed above.

OAR 660-05-010 further identifies the types of land a
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1 county nust inventory as agricultural |and, and the factors
2 which nust be considered in identifying agricultural |and:
3 "(1) All land defined as 'agricultural land in
4 [ OAR] 660-05-005(1) shall be inventoried as
5 agricultural |and. Lands in other than
6 capability <classes I1-1V * * * that are
7 adjacent to or intermngled with lands in
8 capability classes I-1V * * * within a farm
9 unit, shall be inventoried as agricultural
10 | ands even though these |lands nmay not be
11 cropped or grazed.
12 "(2) When a jurisdiction is determning the
13 predom nant soil capability classifications
14 of a tract of land it need only look to the
15 land wthin the tract being inventoried.
16 However, whether land is "suitable for farm
17 use' requires an inquiry into factors beyond
18 the nmere identification of scientific soil
19 classifications. The factors are listed in
20 the definitions of agricultural Iland set
21 forth at OAR 660-05-005(1)(b). This inquiry
22 requires the consideration of condi tions
23 exi sting outside the tract being inventoried.
24 Even if a tract of land is not predom nantly
25 class I-[1V] soils or suitable for farm use
26 Goal 3 nevertheless defines as agricultural
27 "lands in other classes which are necessary
28 to permt farm practices to be undertaken on
29 adj acent or nearby | ands.’ A determ nation
30 that a tract of land is not agricultural |and
31 requires findings supported by substantial
32 evi dence which address each of the factors
33 set forth in OAR 660-05-005(1).
34 "(3) Goal 3 attaches no significance to the
35 ownership of a tract of |and when determ ning
36 whether it is agricultural |[|and. Near by or
37 adjacent |land, regardless of ownership nust
38 be examned to the extent that a tract of
39 land is either 'suitable for farm use' or
40 'necessary to permt farm practices to be
41 undertaken on adjacent or nearby |[|ands’
42 outside the tract of |and.
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In sum Goal 3 and the Goal 3 rule require that |and be
considered agricultural land in four circunstances. First,
land is agricultural land if it has the requisite soil

classification. Second, land is agricultural land if it is

"intermngled with or adjacent to" SCS Class 1-1V Iland
wthin a "farmunit."” Third, land is agricultural land if
it is suitable for farm use. Fourth, land is agricultura

land if it is necessary to permt farm practices to be

undertaken on adjacent or nearby | ands. Kaye v. Marion

County, O LUBA _ (LUBA Nos. 92-005 and 92-010, July

13, 1992), slip op 7.
There is no dispute that the county properly determ ned
that neither the subject 20 acre portion of the parent

parcel, nor the 175 acre parent parcel itself, are conposed

of predomnantly SCS Class |-1V soils. The dispute upon
which we focus in this opinion, is whether the 20 acre
portion of the parent parcel is "intermngled with or
adjacent to" SCS Class I-1V land that is "within a farm
unit."

There is no dispute that the 20 acres itself has never
been actively farned. The proposal upon which the 1986

partition was based, states in part:

"The proposal is to reorganize two working ranches
and create smaller, nore efficient managenent
units. The proposed parcels are appropriate for
the continuation of the agricultural enterprises
wi thin Coos County, and specially conpatible with
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ranch sizes in the i mediate area * * *.

"k X * %

"The reason for the division of the ranches and

why this division is beneficial is due to the
presence of Four-Mle Creek. The creek runs year
around and is 50 to 75 feet w de. It provides a
natural division * * * within the ranches. [ The

proposal] is to make this natural division work
for better managenent techniques, and for nore
pr oducti ve, and speci ali zed agricul tural
practices.”™ Record Vol Il 172.

Attached to the proposal are what appear to be detailed
managenment plans for each of the parcels created by the 1986
partition decision. The nmanagenent plan governing the
creation of the 175 acre parcel, of which the subject 20
acres is a part, states the foll ow ng:

"[175] acre ranch used to raise cattle. * * *

"60 head of cattle are grazed on the ranch. There
are two Brahama Bulls. Every Septenber the cal ves
are sold at the local Auction Barn for the market
price. About 30 acres of Jland is swanp and
relatively useless. The remainder is in 15 year
old Douglas fir, which is to be harvested on a
|l ong term future program

"The cattle survive wthout nmuch naintenance.
They feed on the grass and drink from the creek.
From Novenmber to March, the cattle are fed a total
of 10 tons of alfalfa hay which is purchased for
$100 per ton.

"Plans for the ranch include nmaintaining the
present managenent program" Record Vol |1 183.

Regardl ess of whether the subject 20 acres may have
been regarded as "relatively useless"” in the managenent plan

gquot ed above, or actively farmed in the past, it is clear
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that the 175 acre parcel was created as a cattle ranching
farm unit. Further, we do not understand the parties to
di spute that the 175 acre parcel is, in fact, managed in the
manner described in the nmnagenent plan quoted above.
Consequently, we believe the 175 acre parcel, of which the
20 acres are a part, is a farmunit. The final inquiry is
whet her the 20 acres are "adjacent to or intermngled wth"
SCS Cass |-1V soils. The answer is yes, because the 20
acres are a part of the farm unit which includes those SCS
Class 1-1V soils. Accordingly, we agree with petitioner
that the county erred in determning that the subject |and
is not "agricultural |and" as defined in OAR 660-05-010(1).

B. LCDC s Authority to Pronul gate OAR 660-05-010(1)

I ntervenors argue LCDC has no authority to expand by
rule the Goal 3 definition of "agricultural land." As we
understand it, intervenors are also arguing that the Goal 3
rule states policy which can only be stated in a Goal.
Finally, we understand intervenors to argue that the Goal 3
rule wunlawfully amends Goal 3 wthout following the

statutorily required Goal anmendnment process. See Wl anette

University v. LCDC, 45 O App 355, 373-74, 608 P2d 1178

(1980); Marion County v. Federation for Sound Planning, 64

O App 226, 234-35, 668 P2d 406 (1983).
We note at the outset that this Board has no authority
to invalidate a rule pronul gated by LCDC. ORS

197.825(2)(d). However, in any event, we note that we do
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and the Goal 3 requirenent that such |ands

i nventoried and preserved for farm use.

not believe the Goal 3 rule anmends Goal 3, or exceeds LCDC s
statutory authority. The Goal 3 rule elaborates upon,

refines and inplenents Goal 3's definition of agricultura

be

In Newconer v. Clackamas County, 94 Or App 33, 37-38,

P2d 927 (1988), the Court of Appeals stated

followi ng concerning the Goal 3 rule:

"It is part of a series of rules which articulate
directory st andar ds about dwel I'i ngs in
agricultural =zones and related mtters, define
operational relationships between Goal 3 and the

agricultural lands statutes and have the stated

pur pose of i npl enenti ng Goal 3 and t he

"Agricultural Land Use Policy' pursuant to ORS

215.243. * * *" (Enphasis supplied.) I1d. 37-38.

Further, the Court of Appeals held that LCDC

18 statutory authority:

19
20
21

22 | nter

"* * * to adopt the statewide |and use policies

whi ch LCDC considers necessary to carry out [ORS

ch 196 and 197]." 1d. at 37.

t he

has

venors' argunments concerning the alleged invalidity of

23 the Goal 3 rule provide no basis for reversal or remand of

24 the c
25

hal | enged deci si on.

The first assignment of error is sustained.

26 SECOND ASSI GNVENT OF ERROR

27
28
29
30
31
32
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deci sion not supported by substantial evidence in
the record when it concluded that the proposal net
the requirenents for a reasons exception to Goals
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The county alternatively determned if the 20 acres are
properly considered "agricultural land," that a "reasons"
exception to Goal 3 is justified under OAR 660-04-020 and
022. 4

One of the requirenents for reasons exception is that

t he county adopt findings denponstrating that:

"There is a denonstrated need for the proposed use
or activity based on one or nore of the
requi renents of Statewide Goals 3 to 19 * * =**
OAR 660-04-022(1)(a).

The chall enged decision does not denonstrate the existence
of a need for the subject 20 acres to be rezoned and

repl anned for residential use. In 1000 Friends of Oregon v.

Mari on County, 18 Or LUBA 408, 413 (1989), we explained the

met hodol ogy for est abl i shi ng t he exi stence of a
"denmonstrated need" as required by OAR 660-04-022(1)(a).
Specifically, we stated that OAR 660-04-022(1)(a):

"* * * contenplates that the 'need' requirenment
may be net based upon a showing of (1) market
demand for the proposed use, and (2) that the
county cannot satisfy its obligations under one or
more of Goals 3-19, or the requirements of an

acknow edged conpr ehensi ve pl an, wi t hout
accommodating the proposed use at the proposed
| ocation.”

Whil e the chal |l enged deci sion nmay establish the existence of

a market demand for rural resi denti al homesi t es, t he

4The county also found that the subject 20 acres are not "forest |ands"
as defined by Goal 4. Record 28-32. Petitioner does not challenge those
findings, and the county did not adopt an exception to Goal 4. Therefore,
we do not consider any issue raised by petitioner concerning Goal 4.
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1 challenged decision falls far short of establishing the
2 second part of the test quoted above.

3 The second assi gnnent of error is sustained.

4

The county's decision is remanded.
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