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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
| RVI NG LEOPOLD and RHODA LEOPOLD, )
Petitioners,
VS.
LUBA No. 92-140

CITY OF M LWAUKI E,
FI NAL OPI NI ON

N N N N N N N N N N N N

Respondent , AND ORDER
and
JOHN L. JENSEN
| nt ervenor - Respondent . )

Appeal from City of M | waukie.

Max M Mller, Jr., Portland, filed the petition for
review and argued on behalf of petitioners.

M chael C. Robinson, Portland, filed the response brief
and argued on behal f of respondent.

John L. Jensen, Portland, represented hinself.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

AFFI RVED 11/ 13/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a city decision denying their
request for an alternation of a nonconform ng use.
MOTI ON TO | NTERVENE

John L. Jensen noves to intervene on the side of the
respondent in this appeal proceeding. There is no objection
to the nmotion, and it is all owed.
FACTS

The subject property consists of two parcels zoned
Manufacturing (M that total 18,000 square feet in area.
Petitioners, the applicants below, currently |ease other
nei ghboring M zoned property to an autonobile dealership.
The autonobile dealership is a nonconforming use in the M
zone. A portion of the property on which the dealership is
located 1is being condemed by Oregon Departnent of
Transportation (ODQOT). The proposal is to relocate that
portion of the autonobile dealership to the subject
property. The chall enged decision contains the follow ng

suppl enentary facts:

"[ODOT] is condeming part of the applicant's
property in the w dening of MLoughlin Boul evard.
The applicant and ODOT have been involved in
litigation over the condemnati on. To conpensate
for the area lost to the MLoughlin project, the
applicant and ODOT reached a tentative settl enment
wherein ODOT would replace the condemmed property
wth two parcels owned by it that are near the
aut o deal ership. The application proposed to use
t hese areas for the display of autonobiles.
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1 "The lots to be used for the proposed expansion

2 are currently vacant in anticipation of ODOT's

3 construction of |andscaped storm water retention

4 basins. ODOT has proposed relocating the ponds to

5 anot her ODOT  site of f McLoughl i n I f this

6 application is approved.

7 "After holding three public hearings, the City

8 Pl anni ng Comm ssion denied the application. The

9 applicants appealed the Planning Conm ssion's
10 denial to the City Council." Record 2-3.
11 The city council denied the application, and this appeal
12 foll owed.
13 FIRST ASSI GNMENT OF ERROR
14 "The city erred in characterizing petitioners'
15 application as one for expansi on of a
16 nonconf orm ng use."
17 M | wauki e Zoning Ordinance (MZO 802 provides the

18 following requirenments applicable to nonconform ng uses:

19
20
21
22
23
24
25

26

"A nonconform ng use may be continued, but shall
not be altered unless such alteration is approved
by the Pl anning Comm ssion after public hearing *
* * uypon a determnation that the proposed
nodi fications would result in no mre of a
detrinment to surrounding properties than the
exi sting use."

The chal | enged deci sion states the foll owi ng concerning

27 the proposal's conpliance with MZO 802:

28
29

30
31
32
33
34
35
36
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"In this case the 'existing use Is the auto

deal ershi p.

"An initial question is whether an existing
non-conform ng use may be expanded as proposed.
[ MZO] 802 allows 'alteration' of a non-conformng
use. The applicant argued that alteration may
i ncl ude expansi on. The City Council rejects this
reading of [MzQ] 802. Alteration is defined to
mean 'a change in construction or a change of
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occupancy' MO 103. Alteration does not include
t he expansi on of a non-conform ng use onto |land on
which it is not currently Iocated. Such a reading
of the MO is consistent with its intent to
require non-conformng uses to eventually conmply
with the MZO. For this reason alone, the Council
concludes that the application should be denied."
(Enphasi s supplied.) Record 3-4.

Petitioners argue the provisions of MZO 601.1 referring
to alterations of nonconform ng uses that are currently
classified as conditional uses, indicate the proper scope of
"alterations" in the context of MO 802.1 MZO 601. 1

provi des:

"In the case of a use existing prior to the
effective date  of this Ordi nance and now
classified as a conditional use, any alterations,
including but not limted to: change in use, |ot
area, or alteration of structure shall come before
the Pl anning Conm ssion to assure conformance wth
all current requirements for such a conditional
use."

Petitioners argue that because MZO 601.1 states alterations
include changes in |lot area, that necessarily the proposal
to increase the lot area of the autonobile deal ership by
nmovi ng part of it to a new location is also an alteration.
We disagree. As petitioners recognize, MZO 601.1 does
not apply directly in this case, because the proposal does
not involve a use "now classified as a conditional use.™

MZO 601.1 at nost provides indirect support for petitioners

under st andi ng of the scope of pernissible alterations under

1Thi s case does not involve an application for a conditional use.
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MZO 802. Moreover, the reference to change in lot area in
MZO 601.1 could just as easily be Iimted to naking an
existing lot Ilarger. It need not have anything to do with
relocating a nonconformng use to adjoining or nearby
parcels not currently utilized by the nonconform ng use.

MZO Section 800 includes standards specifically
governi ng nonconf orm ng uses. MO 802 aut hori zes
alterations of nonconform ng uses.?2 MZO 103 defines

"alteration" as:

"[ Al change in construction or change of
occupancy. \Where the term ' 'alteration' is applied
to a change in construction, it is intended to

apply to any change, addition, or nodification in
construction. VWhen the termis used in connection

with a change in occupancy, it is intended to
apply to changes in occupancy from one use to
anot her."

LUBA is required to defer to the city's interpretation
of its ordinance unless that interpretation is <clearly
contrary to the ordinance's express terns or policy. Clark

v. Jackson County, 313 O 508, 515, = P2d __ (1992).

The city's interpretation that MZO 802 does not authorize an

expansion of a nonconformng use onto such property not

2\While the city's characterization of the proposal as an "expansion" of
the nonconforming use is not critical to its decision, we have no
difficulty agreeing with the city that the proposal is correctly described
as such. The proposal includes replacing approximtely 15,000 square feet
of the land currently occupied by petitioners' |essees with the 18,000
square foot subject property, and it includes relocating portions of the
nonconform ng automobile dealership to the subject property. The
autonobil e dealership's street frontage will be increased by 40% Al so,
the dealership will occupy a total of five parcels, whereas it currently
occupies only three parcels.
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currently wutilized by the nonconformng use, such as
proposed by petitioners, is not clearly contrary to the
express words or policy of MZO 802 or 103. Therefore, this
assi gnnent of error provides no basis for reversal or remand
of the chall enged deci sion.

The first assignnment of error is denied.

SECOND ASSI GNMVENT OF ERROR

"The city erred in determning that there would be
greater detrinment to surrounding property.”

THI RD ASSI GNMENT OF ERROR

"The city incorrectly concl uded t hat t he
application should be denied because it wll
prevent future devel opnent of detention ponds.”

It is well established that where the challenged
deci si on denies a proposed devel opnent, the | ocal governnent
need only adopt findings, supported by substantial evidence,
denonstrating that one or nore standards are not net. Garre

v. Clackamas County, 18 Or LUBA 877, aff'd 102 O App 123

(1990). We determ ne above that the chall enged decision
properly concludes that MO 802 does not authorize the
proposed expansion of a nonconform ng use. Therefore, even
if the proposal satisfies the standards articulated in MO
802 applicable to alterations of nonconform ng uses, that
woul d not provide a basis for reversal or remand of the
chal | enged deci si on.
The second and third assignments of error are denied.

The city's decision is affirned.
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