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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,

)
)
)
)
VS. )
) LUBA No. 91-193
COOS COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
LONE ROCK Tl MBER COWPANY, )
)
| nt er venor - Respondent . )

On remand fromthe Court of Appeals.
Jerome Lidz, Salem represented petitioner.
David Ri s, Coos Bay, represented respondent.

David B. Smi t h, Ti gard, represented intervenor-
respondent.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

AFFI RVED 12/ 16/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals a county order approving (1) a
conditional use permt for a nonforest dwelling on a five
acre portion of a 110 acre Forest (F) zoned parcel, and (2)
a partition creating a new five acre parcel for the
nonf orest dwel | ing.
DECI SI ON

This appeal is on remand after the Court of Appeals’

deci sion on reconsideration in DLCD v. Coos County, 115 O

App 145, = P2d __ (1992) (DLCD v. Coos County I1). The

di spute in this appeal concerns the county's interpretation
of Coos County Zoning Ordinance (CCZO) standard 19(a),?!
which states that to approve a nonforest dwelling on forest

| and, the county nust determ ne that:

"Evidence is provided supporting reasons why the
proposed use should be sited on forest |and; or
that the proposed site is on land generally
unsui table for forest uses." (Enphasis supplied.)

In the Court of Appeals' first decision, DLCD v. Coos

County, 113 Or App 621, _ P2d (1992) (DLCD v. Coo0s

County 1), the court agreed with this Board that CCZO

1CCZO 4.2.700 establishes "review standards and special devel oprent
condi tions” for uses in the county's various zoning districts.
CCZO 4.2.300 (Table 4.2b) establishes that a single famly nonforest
dwelling in the F zone nust satisfy CCZO 4.2.700 standard 19(a) (hereafter

standard 19(a)). CCZO 4.2.300 (Table 4.2b) also establishes that a
partition in the F zone nust satisfy CCZO 4.2.700 standard 31.
St andard 31(b) itself requires that nonf or est parcels conply wth

standard 19.
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standard 19(a) requires a determ nation that the entire 110
acre parcel, not just the five acre portion on which the
dwelling is proposed to be located, is generally unsuitable
for forest uses. However, on reconsideration, the Court of
Appeals determned that in light of the Suprenme Court's
decision in Clark v. Jackson County, 313 Or 508, _ P2d

(1992), LUBA nust determ ne whether the county's
interpretation of its own code is "clearly contrary" to the
code' s express words or purpose.?

The facts and di sputed approval standard in Clark are,
in sone respects, simlar to those at issue in this case
At issue in Clark was a request for a conditional use permt
to mne a 40 acre portion of a 400 acre ranch zoned
Excl usive Farm Use (EFU). One of Jackson County's approva
standards for the authorization of +the conditional use

permt required findings that the proposed use:

"Is situated upon generally unsuitable land for
the production of farm crops and |ivestock * * *
unl ess findings conclusively denonstrate that:

"(i) The proposed wuse wll result in a nore
efficient and effective use of the parcel
in view of its value as a natural resource;
or

"(ii) No feasible alternative sites in the area
exist which shall have less inpact on

2Clark v. Jackson County, supra, 313 O at 514, was decided after LDCD
v. Coos County | and holds that unless a |local governnment's interpretation
of its own code is "clearly * * * contrary to the enacted |anguage," this
Board is required to defer to the local governnent's interpretation of its
code.
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agricultural land."
Jackson County determined the 40 acre site was
generally unsuitable for agricultural use, because it could
only support cattle grazing for one week of the year. We

di sagreed, explaining as foll ows:

"The county's findings and the evidence in the
record are sufficient to denonstrate that the 40
acres, viewed by thensel ves, are generally
unsui tabl e for grazing purposes. * * *  However,
because it is (and historically has been) part of
a 400 acre fenced seasonal grazing area and is of
sone value for grazing as part of that area, the
40 acres are not generally unsuitable for grazing

pur poses. Even lands with very limted value for
agricultural use are not 'generally unsuitable for
the production of farm crops and Ilivestock,"'

Wi t hin t he meani ng of ORS 215.213(3) and
215.283(3) and county regulations incorporating
the | anguage of those sections, where such |ands
are part of nuch larger agricultural operations
which make it possible to nake use of the limted
resource value of the property. * * *" Clark v.
Jackson County, 19 O LUBA 220, 229-30 (1990),
rev'id 103 O App 377 (1990), aff'd 313 O 508
(1992).

The Supreme Court in Clark determ ned that we exceeded
our perm ssible scope of review of the challenged county
deci si on. The Court hel d t hat Jackson County's
interpretation of its own ordinance was not “clearly
contrary" to the express words or purpose of its ordinance
and, therefore, nmust be sustained. Concerning the relevance
of the nmeaning attributable to the term "generally
unsui table" in the context of nonfarm dwellings as used in

ORS chapter 215, the Court stated:
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"LUBA, in its order denying the mning permt,
relied on the simlarity between the 'generally
unsui table I and' | anguage in LDO 218.060(1) (D) and
that in another |ocal or di nance, LDO 218. 120
(dealing with nonfarm dwellings) and in statutes
regulating |ocation of nonfarm dwellings in EFU
zones. LUBA called the | anguage 'nearly identica

to standards required by statute to be applied to

nonfarm dwellings in EFU zones.' * * *  However

this case has nothing to do with permtting or
siting nonfarm dwellings in an EFU zone. LDO
218.060(1), which is not about nonfarm dwellings
as are those statutes ~cited Dby LUBA, IS
di stinguishable from the statutes to which LUBA
conpared it in several respects. ok oxn Clark

313 Or at 515.
The Court went on to point out that the disputed Jackson
County ordinance provision contained no analog to ORS
215.213(3)(b), which requires that EFU zoned |and not be
consi dered generally unsuitable solely because of its size
if it can be put to farmuse in conjunction with other |and.
It also pointed out that the Jackson County ordinance
contained an alternative to the generally unsuitable
standard for the approval of a conditional use permt, an
alternative not available wunder the statutory nonfarm
dwel ling generally wunsuitable |and standard. The Court
concl uded that these distinctions between the Jackson County
ordi nance provision and the relevant provi sions  of
ORS chapter 215 establish that the provisions are not
simlar, notwithstanding the comon use of the words
"generally unsuitable.”

Next, the Court exam ned the context of the disputed

Jackson County "generally unsuitable" standard. The Court
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observed that surface mning is explicitly allowed as a
conditionally permtted use under the county's acknow edged
ordi nance and that there is nothing in any of the relevant
approval standards which suggests that the generally
unsui table standard should be read as LUBA determ ned.
Concerning the county approval standard that the proposed
m ni ng operation be consistent with ORS 215.243, the Court
had no difficulty concluding that the allowance of m ning
operations on EFU zoned | and does not offend the statutory
policy of ORS 215.243 that agricultural |and be preserved in
| arge bl ocks. The Court concluded by stating:

"* * * the county's application of the terns of
its acknow edged ordi nance is perm ssible, because
it is not inconsistent with its |anguage, read in
context of the ordinance. We hold that LUBA
exceeded its statutory scope of review by inposing
on the county, and the county's acknow edged
ordi nance, an interpretation that LUBA preferred
but which was contrary to the county's perm ssible
interpretation." Clark, supra, 313 Or at 518.

Ot her than the simlarity between the words "generally
unsui tabl e” used in ORS chapter 215 and CCZO standard 19(a),
there are no other simlarities between the two provisions.
The | and at issue is zoned Forest, not EFU, and the proposed
dwelling is a nonforest dwelling, not a nonfarm dwelling.
Further, CCzZO standard 19(a) offers an alternative to the
generally unsuitable standard for approval of a nonforest
dwelling, i.e., that "[e]vidence is provided supporting
reasons why the proposed use should be sited on forest

| and. " Accordingly, like the Suprenme Court explained in

Page 6



© 00 ~N oo o b~ w NP

I T e = Y =Y =
o 0 A~ W N B O

17
18

19
20
21
22
23
24

Clark, there is nothing in ORS chapter 215 relating to
nonfarm dwel lings that dictates a particular result in this
case.

The nost legally relevant basis for distinguishing
Clark from this case is that, here, the proposal includes
partitioning the five acre portion of the parcel found to be
generally unsuitable for forest uses, from the renmai nder of

the 110 acre parcel that all parties agree is suitable for

forest uses.3 In other words, in this case, a large block
of land zoned for forest uses will be divided and a portion
of it converted to nonforest resi denti al use. I n

determ ning that the generally unsuitable standard of CCzZO
standard 19(a) should be interpreted in the sane nmanner as
the statutory generally unsuitable standard is interpreted
in the context of nonfarm dwellings, the Court of Appeals

stated in LCDC v. Coos County I, 113 O App at 625:

"* * * the policies underlying the words in [both
the forest and farm settin[g] are identical."

However, notw thstanding the above |anguage from the
Court of Appeals' initial decision we are not aware of any
explicit statutory or other |egal requirenent that forest
| and be preserved in |arge blocks. We do not believe the
nore general, less explicit policies that may favor

preserving forest land in |arge blocks provide a sufficient

3There is no dispute that the proposed five acre parcel is itself
general ly unsuitable for forest uses.
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basis in this case for rejecting the county's interpretation
of its ordinance as requiring only that it find the site
proposed for a nonforest dwelling to be "generally
unsui t abl e" | and.

CCZO Standard 19(a) requires that the "proposed site
[of a nonforest dwelling] is on |land generally unsuitable
for forest wuses.” It is anpbng a series of standards
applicable to approval of nonforest dwellings. Nonf or est
dwel I'i ngs are explicitly al | owed by t he county's
acknowl edged | and use regulations as a conditional use in
the F zone.? Finally, there is a separate "generally
unsui tabl e" standard in the CCZO, identical to that found in
ORS chapter 215, applicable to requests for approval of
nonfarm dwellings in the county's exclusive farm use zones.
Under these circunstances, CCZO standard 19(a) could be
interpreted to nean either that only the proposed five acre
nonforest dwelling site itself nust be generally unsuitable
for forest uses, or that the entire 110 acre parcel nust be
generally unsuitable for forest uses. W determned in our

first decision in this appeal (DLCD v. Coos County, O

4petitioner argues that we should interpret the Land Conservation and
Devel opnent Conmi ssion's [LCDC s] acknow edgnent order for Coos County to
establish that the disputed "generally unsuitable" standard was neant to be
applied in the sanme manner as that standard is applied in the context of
nonfarm dwellings on EFU zoned [ and. However, it is the county's, not
LCDC's, interpretation of the <county ordinance that «controls. e
understand Clark to require that we deternm ne whether the disputed county
interpretation of its ordinance is "clearly contrary" to the ordinance's
express words, apparent purpose or context.
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LUBA _ (LUBA No. 91-193, March 9, 1992)), that the latter
interpretation was correct. However, t he former
interpretation is adopted by the county and is not clearly
contrary to the express words or context of CCZO standard

19(a) and, therefore, we defer to it.
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The county's decision is affirnmed.
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