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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
HARRI ETT SPARROWS
Petitioner,
VS.
LUBA No. 92-107

CLACKAMAS COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
EDWARD C. NI EDERMEYER
| nt ervenor - Respondent . )

Appeal from Cl ackamas County.

Jacqueline Tomms, Estacada, filed the petition for
review and argued on behal f of petitioner.

M chael E. Judd, Oregon City, filed a response brief
and argued on behal f of respondent.

Timothy V. Ramis and James M Col eman, Portland, filed
a response brief on behalf of intervenor-respondent. Wth
them on the brief was O Donnell, Rams, Crew & Corrigan.
Tinothy V. Ram s argued on behalf of intervenor-respondent.

SHERTON, Chi ef Ref er ee; KELLI NGTQON, Ref er ee,
participated in the decision.

Dl SM SSED 12/ 07/ 92
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a county order approving (1) a
conprehensi ve plan map change from Forest and Agriculture to
Rural, (2) a zone change from Exclusive Farm Use 20 Acre
(EFU-20) and Transitional Tinber (TT-20) to Farm Forest 10
Acre (FF-10), and (3) an exception to Statew de Planning
Goals 3 (Agricultural Lands) and 4 (Forest Lands), for
approxi mately 130 acres.
MOTI ON TO | NTERVENE

Edward C. Ni ederneyer, the applicant below, noves to
intervene in this proceeding on the side of respondent.
There is no opposition to the notion, and it is all owed.
MOTI ON TO FI LE REPLY BRI EF

On Novenber 6, 1992, seventeen days after respondents
briefs were filed and six days before the scheduled ora
argunment in this appeal, petitioner filed a notion to file a
reply brief, acconpanied by a seven page reply brief.
Petitioner's reply brief responds to 1issues concerning
standing and jurisdiction raised by respondents' briefs and
objects to the attachnent of docunments not in the record to
respondents' briefs.

| ntervenor objects to petitioner's nmotion to file a
reply brief, arguing it was not tinely filed under
OAR 661-10-065(2). I ntervenor argues he is prejudiced

because he received the reply brief only four days before
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oral argunment. I ntervenor also contends the standing and
jurisdictional issues addressed in the reply brief are not
"new matters" raised in a respondent's brief, as required by
OAR 661-10-039.

We agree with petitioner that under OAR 661-10-039, it
is appropriate to allow a reply brief to respond to the
i ssues concerning standing, jurisdiction, and attachnment of
docunments not in the record raised in respondents' briefs.
Additionally, while petitioner certainly could have filed
her notion to file a reply brief and reply brief sooner, we
believe that having to review and prepare to respond to a
seven page reply brief received four days before oral
argunment does not prejudice respondents' substantial rights.
OAR 661-10-005.

The notion to file a reply brief is granted.

FACTS

On January 28, 1985, i nt ervenor-respondent
(intervenor), the property owner, filed the subject
application. On May 22, 1985, after public hearings before
t he planning conm ssion and board of comm ssioners, at which
petitioner appeared, the county approved the proposed plan
and zone change and goal exceptions. The county's decision
was appealed to this Board by the Departnent of Land
Conservation and Devel opnent (DLCD). The county's decision
was remanded pursuant to a stipulation of the parties. DLCD

v. Clackanmas County, O LUBA _ (LUBA No. 85-048,
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August 27, 1985).1

The county schedul ed hearings on remand concerning the
subj ect application for Decenber 8, 1976 before the planning
comm ssion and for Decenber 17, 1986 before the board of
comm ssi oners. The county published notice of these
hearings in a newspaper and nmailed witten notice of the
hearings to DLCD? and to owners of property within 250 feet
of the subject property.3 Record |1 59-61. The
Decenber 17, 1986 hearing before the board of comm ssioners
was postponed to January 14, 1987. Notice of t he
post ponement was nmailed to owners of surrounding property in
a mnner simlar to notice of the original heari ng.
Record Il 62-65. On January 14, 1987, the board of
conmm ssioners continued the hearing to January 21, 1987.
Record |1 50. Petitioner did not appear at either the
Decenber 8, 1986 hearing before the planning conm ssion or

the January 21, 1987 hearing before the board of

1The local record submitted in LUBA No. 85-048 is included in the |loca
record of the county decision challenged in this proceeding, and is cited
inthis opinion as "Record I ___." The local record conpiled after renmand
of the county's first decision is cited as "Record |

2The county's conprehensive plan and land use regulations were
acknow edged by the Land Conservati on and Devel opment Conmi ssion (LCDC) in
1985. Under ORS 197.610(1), a local governnent is required to notify the
DLCD director of proposed amendments to its acknow edged conprehensive plan
and | and use regulations. Additionally, as noted in the text, DLCD was a
party to the initial county proceedi ngs on the subject application

3However, whether the county mailed the hearing notice to petitioner, an
owner of property within 250 feet of the subject property, is a matter of
di spute between the parties.
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comm ssi oners.
On April 15, 1987, the board of conm ssioners adopted
the order challenged in this appeal. The county did not

mai | or otherw se submt to the DLCD director a copy of its

post acknow edgnment conpr ehensi ve pl an and | and use
regul ati on anendnent, within five working days after
adoption of t he final deci si on, as required by

ORS 197.615(1).4 However, the county submtted a notice of
adoption and a copy of the challenged decision to the DLCD
director on May 5, 1992. Petitioner filed her notice of
intent to appeal with this Board on May 26, 1992.
JURI SDI CTI ON

Respondent and intervenor (respondents) contend this
Board | acks jurisdiction over this appeal because the notice
of intent to appeal was not tinely filed. Respondents argue
the notice of intent to appeal was filed over five years
after the county adopted the challenged decision, whereas
ORS 197.830(8) requires a notice of intent to appeal to be
filed within 21 days after the decision sought to be
revi ewed becones final. Respondents concede this Board and
t he appellate courts have held that in certain instances a
| ocal governnment's failure to provide a petitioner wth

notice of a hearing or notice of the chall enged decision, to

4/ ntervenor contends that on April 15, 1987, his attorney sent a letter
to the DLCD director notifying him of the county's decision. However,
there is no dispute that the county did not notify or subnmt a copy of the
adopted decision to the DLCD director until May 5, 1992.
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which the petitioner is entitled, has the effect of tolling
the running of the 21 day period to file a notice of intent
to appeal. However, respondents contend the tinme is not
tolled here, because (1) the county did provide witten
notice of its hearings to petitioner, and (2) petitioner was
not entitled to notice of the challenged decision.
Respondents also contend petitioner filed her notice of
intent to appeal nore than 21 days after she received actual
notice of the chall enged deci sion.

Petitioner relies on two argunents to establish the
timeliness of her notice of intent to appeal. First,

petitioner argues that under ORS 197.830(8) and Ludw ck wv.

Yamhi | County, 72 O App 224, 696 P2d 536, rev den 299 O

443 (1985), the 21 day period for filing the notice of
intent to appeal did not begin to run until the county
mailed to DLCD the notice required by ORS 197.615(1).
Second, petitioner contends the county failed to provide her
with witten notice of its Decenber 8, 1986 and January 21
1987 hearings after remand, to which she is entitled under
t he Cl ackamas County Zoni ng and Devel opnment Ordi nance (ZDO).
According to petitioner, if she had received such notice
she woul d have appeared at the hearings and woul d have taken
the steps necessary to beconme entitled to notice of the
chal | enged deci si on. Under these circunstances, petitioner
argues her notice of intent to appeal is tinely if it was

filed within 21 days after she received actual notice of the
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deci si on. Petitioner clains the notice of intent to appea
was filed within 21 days after she received such actual
notice. W address each argunent separately bel ow.

A. Noti ce of Chall enged Decision to DLCD

Since it was originally enacted in 1981, ORS 197.615(1)
has required a | ocal governnent that anends its acknow edged
conprehensive plan or Iland wuse regulations to mil or
otherwise submt to the director of DLCD, wthin five
wor king days, a copy of the anmendnent and supporting
findings.?® Additionally, at all times relevant to this
appeal, ORS 197.615(2) has required that a |ocal governnent,
within five working days, mail notice of a decision adopting
a post acknowl edgnent amendnment to persons who
(1) participated in the |ocal proceedings, and (2) requested
in witing that they be given such notice.5 VWhen the
chal | enged deci si on was adopt ed ORS 197.830(7)(1985)
provided, as relevant to the tinmeliness of a notice of
intent to appeal, sinply that a notice of intent to appeal
must be filed "not later than 21 days after the date the

deci si on sought to be revi ewed becones final."

SAlso, ORS 197.615(3) requires DLCD, within five working days after
receipt of a postacknow edgment plan or I|and use regulation anendnent
subm tted pursuant to ORS 197.615(1), to notify persons who have requested
such notification from DLCD.

6ln this case, since petitioner did not participate in the county
proceedi ngs after remand, or request notice of the county decision in
witing, there is no dispute that petitioner is not a person entitled to
noti ce of the decision under ORS 197.615(2).
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In Ludwi ck, supra, 72 Or App at 229-30, the Court of

Appeals held that "the legislature intended to make the
running of the time for filing a notice of intent to appea
under ORS 197.830(7) contingent upon the giving of notice to

an appealing party who 1is entitled to notice under

ORS 197.615(2)." (Enphasi s added.) The court affirmed a
decision of this Board holding that a notice of intent to
appeal , although filed nore than 21 days after the
chal | enged postacknow edgnent anendnent becanme final, was
timely because petitioners had not been given the notice to
whi ch t hey wer e entitled under ORS 197.615(2).
Subsequently, the |legislature anended ORS 197.830(7) (now
ORS 197.830(8)) to add the foll ow ng statenent:

"A notice of intent to appeal plan and |and use
regul ati on amendment s processed pur suant to
ORS 197.610 to 197.625 shall be filed not |ater
than 21 days after the decision sought to be
reviewed is muiled to parties entitled to notice
under ORS 197.615." O Laws 1987, ch 729, § 16.

We understand petitioner to argue DLCD is a party
entitled to notice of the challenged decision wunder
ORS 197.615(1) and, therefore, that under the above quoted
statutory | anguage, petitioner's notice of intent to appeal
is timely if filed not |ater than 21 days after the required
notice was mailed to DLCD.

We previously addressed the effect of |ocal governnent
failure to provide notice of an adopted postacknow edgnment

amendnent to DLCD in Kellogg Lake Friends v. City of
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M | waukie, 16 Or LUBA 755, 759 (1988). W explained that in

Ludw ck, supra:

"[T] he court held that the '21-day period set out
in ORS 197.830(7)' for appealing to LUBA does not
expire until 21 days after the appealing party has
been given the notice required by ORS 197.615(2).
However, the 21-day period for initiating an
appeal of a postacknow edgnent anmendment to LUBA
is not stayed if the petitioner hinmself cannot
claim statutory entitlenent to notice of the
deci si on. Ore. State Honebuilders Assoc. v. City
of Medford, 15 Or LUBA 410 (1987)." (Enphasis in
original; footnotes omtted.)

We also noted that in decisions concerning the effect of a
| ocal governnent's failure to give notice of |and use
deci sions required by other statutes, the Court of Appeals
and this Board have held that the period for filing a notice
of intent to appeal begins to run only after the party

seeking to appeal is given the notice to which he is

entitled by statute. Kell ogg Lake Friends, supra, 16

O LUBA at 768 n 5 (citing League of Wnen Voters v. Coos

County, 82 Or App 673, 681, 729 P2d 588 (1986); Pienovi V.

City of Canby, 16 Or LUBA 604 (1988)).

The |anguage added to what is now ORS 197.830(8) in
1987, quoted above, is intended to codify the Court of

Appeal s decision in Ludw ck. As explained in Kellogg Lake

Friends, that |anguage tolls the running of the tine for
filing a notice of intent to appeal for a petitioner who did

not receive notice to which that petitioner is entitled

under ORS 197.615. It does not toll the time for the filing

of all notices of intent to appeal sinply because DLCD, or
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any other person entitled to notice under ORS 197. 615, was
not given such notice. Accordingly, the fact that notice
was not given to DLCD until May 5, 1992 does not toll the 21

day tinme period for petitioner to file a notice of intent to

appeal the chall enged decision.’
B. Notice of County Hearings to Petitioner

In Citizens Concerned v. City of Sherwood, 21 O LUBA

515, 527-28 (1991), we identified two circunmstances in which
the time for filing a notice of intent to appeal may extend
beyond 21 days after the challenged decision is reduced to

writing and ot herw se becones fi nal

"* * * The first circunmstance is where the |oca

government has failed to provide statutorily
required witten notice of the decision to a party
entitled to receive such witten notice of the
deci si on. The 21 day period to appeal to LUBA

does not begin to run until such parties are given
the witten notice of the decision to which they
are entitled. League of Whnen Voters v. Coos

County, [supra]; Tournier v. City of Portland, 16
O LUBA 546, 550 (1988).

"The second circunstance is where there is no
appeal available under the local code and the
| ocal governnment failed to provide the notice of
heari ng and hearing which ORS 227.175(3) and (5),
or ORS 215.416(3) and (5), require prior to making
a decision on a permt. Such permt decisions my

’Petitioner does not claim to be a person who specifically requested
noti ce of postacknow edgrment plan and |and use regul ation amendnments from
DLCD pursuant to ORS 197.615(3). Accordingly, we express no opinion
concerning the effect of a local governnent's failure to notify DLCD
pursuant to ORS 197.615(1) on the running of the tine for persons entitled
to notice from DLCD under ORS 197.615(3) to file notices of intent to
appeal
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be appealed to LUBA within 21 days after a person
receives actual notice of the permt decision.
Flowers v. Klamath County, 17 Or LUBA 1078, 1103
(1989); Kunkel v. Washington County, 16 O LUBA
407, 415 (1988)."8 (Emphasis in original
footnote omtted.)

We explain in the preceding section why the first
circunmstance, failure to give statutorily required notice of
the challenged decision, does not apply here. We have
previously addressed the second circunstance, failure to
give statutorily required notice of hearing or provide a
statutorily required hearing, in the context of permt
applications, rather than conprehensive plan and |and use
regul ati ons and goal anmendnents. However, the principle
underlying our previous rulings with regard to required
notice of hearings is that if (1) a person is entitled by
statute to notice of a local governnent hearing on a |and
use application, and (2) the local governnment fails to
provi de such notice, (3) that person may file a notice of
intent to appeal challenging the | and use decision resulting
from such proceeding within 21 days after that person
receives actual notice of the decision. Thus, even if

petitioner were entitled under state statute to notice of

8n Citizens Concerned, supra, we did not consider the effect of

ORS 197.830(3). ORS 197.830(3) nmy establish sonme additional circunstances
in which the tine for filing a notice of intent to appeal can extend beyond
21 days after the challenged decision otherw se becones final, where a
| ocal governnent fails to provide a hearing or give required notice of the
proposed action. However, this statute was enacted in 1989, |long after the
county hearings on renmand were held and the challenged decision was
adopted, and therefore is not applicable here. O Laws 1989, ch 761, § 12.
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the county's hearings on remand, and the county failed to
provide that notice, a point which respondents dispute,
petitioner's notice of intent to appeal would only be tinely
if it was filed within 21 days after petitioner received
actual notice of the chall enged deci sion.

As the party seeking review by LUBA, petitioner has the
burden of establishing that LUBA has jurisdiction.
Billington v. Polk County, 299 O 471, 475, 703 P2d 232

(1985); Hanby v. City of Jefferson, O LUBA _ (LUBA

No. 91-075, Septenber 3, 1991); Portland O Service Co. V.

City of Beaverton, 16 O LUBA 255, 260 (1987). When a

petitioner argues her notice of intent to appeal is tinely
because it was filed within 21 days after she received
actual notice of the challenged decision, and that the tine
for filing petitioner's notice of intent to appeal was
tolled because the | ocal governnment did not provi de
petitioner with the required notice of the hearing bel ow,
the petitioner nust support her argunment with affidavits,

citations to the record or other evidence. Fl owers .

Klamat h County, 17 Or LUBA 1078, 1103 (1989).

In this case, petitioner sinply alleges in her reply
brief that her notice of intent to appeal was filed within
21 days after she received actual notice of the chall enged
deci si on. Petitioner's Reply Brief 3, 6. Respondent s
di spute petitioner's allegation. Petitioner's allegation is

not supported by citations to the record, affidavits or

Page 12



ot her evidence.® Petitioner has not filed a notion for an
evidentiary hearing seeking to introduce proof to support
her al l egation. 10 Consequently, petitioner has not
established that her notice of intent to appeal was tinely

filed.

S o~ W N

This appeal is dism ssed.

9The affidavit by petitioner attached to the petition for review makes
no representation as to when petitioner received actual notice of the
decision. Petition for Review Exhibit 1.

10petitioner filed a notion for evidentiary hearing on Novermber 6, 1992,
but withdrew that notion on Novenmber 9, 1992. At oral argunment on
Novenmber 12, 1992, the Board inforned the parties that in view of the facts
that there are disputed allegations of fact concerning jurisdiction and
standi ng, and that both petitioner and respondents object to the others'
citation of facts not in the record, if any party w shes the Board to
consider facts not in the record in support of that party's allegations,
such party must file a notion for evidentiary hearing pursuant to
OAR 661-10-045. The Board asked that such motions be filed no |ater than
November 23, 1992. On Novenber 23, 1992, intervenor filed a motion for
evidentiary hearing seeking to introduce evidence to establish (1) the
county provided notice of the hearings on remand to petitioner, and
(2) petitioner obtained actual know edge of the challenged decision nore
than 21 days prior to the date her notice of intent to appeal was filed.
Because petitioner provides no factual support for her allegation
concerni ng when she received actual notice of the challenged decision, it
is unnecessary to allow intervenor to introduce evidence to disprove
petitioner's unsupported allegation. Accordingly, intervenor's notion for
evidentiary hearing is denied.
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