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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

M CHAEL LARDY and DI ANA LARDY, )
)
Petitioners, )
)
VS. )
) LUBA No. 92-170
WASHI NGTON COUNTY, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
OREGON DEPARTMENT OF FORESTRY, )
)
| nt ervenor - Respondent . )

Appeal from Washi ngton County.

David B. Smth, Tigard, filed the petition for review
and argued on behalf of petitioners.

David C. Noren, Assistant Washington County Counsel,
Hillsboro, filed a response brief and argued on behalf of
respondent. Wth him on the brief was John M Junkin,
Washi ngt on County Counsel .

Jane Ard, Assistant Attorney General, Salem filed a
response brief and argued on Dbehalf of i nt ervenor -
respondent. Wth her on the brief was Charles S. Crookham
Attorney Ceneral; Jack Landau, Deputy Attorney Ceneral; and
Virginia L. Linder, Solicitor General.

HOLSTUN, Referee; SHERTON, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RVED 02/ 23/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a county decision denying their
request for special use approval for a forest managenent
dwelling on a 50 acre parcel
MOTI ON TO | NTERVENE

The Oregon Departnent of Forestry (ODF) noves to
intervene on the side of respondent. There is no opposition
to the nmotion, and it is all owed.
FACTS

The subject 50 acre parcel is located in the county's
Excl usi ve Forest and Conservation (EFC) District, a planning
desi gnation adopted to inplenent Statew de Planning Goal 4
(Forest Lands). We previously affirnmed a county decision
denying petitioners' application for condi ti onal use
approval for a tenporary dwelling to be used in conjunction

wth forest use. Lardy v. Washi ngton County, 20 Or LUBA 450

(1991).

Forty acres of the subject 50 acres were logged in the
past . Petitioners submtted a forest nmanagenent plan that
calls for approximtely 400 person hours over the next ten
years to reforest the subject property. The county found
that the proposed dwelling fails to satisfy the Washington
County Community Devel opnent Code (CDC) 430-37. 2. E(1)
requi renent that the dwelling be shown to be "necessary for"

and "accessory to" forest operations. On the basis of this
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finding, the county denied the requested approval.

FI RST ASSI GNMENT OF ERROR

"The county exceeded its jurisdiction by violating
ORS 197.610 to 197.625 1in wusing standards to
determ ne whether a forest nanagenent dwelling is
'necessary [for] and accessory' to f orest
operations, that had been pronul gated by ODF, but
had not been adopted by that agency as an
adm ni strative rule, and which had not been
acknow edged by t he Land Conservati on and
Devel opment Conm ssion.”

CDC 342-3.1.F provides that a forest managenent
dwelling is a permtted use in the EFC district, subject to
the special use standards set out at CDC 430-37.2.E CDC
430-37.2.E provides forest mnagenent dwellings nust be
"necessary for and accessory to, forest operations" and
expl ains as foll ows:

"For purposes of this section, 'necessary for' and
‘accessory to' are defined as:

"' Necessary for' means t he dwel I'i ng wi ||
contribute substantial ly to effective and
efficient management of the forest land to be
managed by the resident(s) of the dwelling. OAR
660- 06-027(1) states this requirenent is intended
to create a relationship between the approval of a
dwel ling and the ongoing forest managenent of the
| and. It neans that the principal purpose for
|locating a dwelling on forest lands is to enable
the resident to conduct efficient and effective
forest managenent. A dwelling is necessary where
the occupant nust spend an extensive anmount of
time on forest rmanagenent. This definition
precludes a dwelling which sinply enhances forest
managenent . This definition also does not demand
that a dwelling be absolutely required for forest
managenent or that the production of trees is
physically possible only with a dwelling.



"' Accessory to means that the dwelling is
incidental and subordinate to the muin forest

use. "

The county concluded petitioners failed to denonstrate

t he proposed dwelling conplies with the "necessary for"

"accessory to"

t hat concl usion as foll ows:

"4,

"5.

The applicants estimte 400 hour[s] per year
of labor is required for forest managenent of
the property over the next ten years. The
Johnson nmeno [Record 119-20] indicates that
such estinmates are high, and that, over a 60
year rotation, 400 hour[ s] per year is
sufficient to manage between 81 and 202
acres. The discrepancy is due in part to the
time [applicants include] for conversion of
the existing Red Alder and brush cover to

Dougl as Fir. * * * [TE]Jven if conversion is
consi der ed, t he appl i cants have not
denonstr at ed t hat t hey nust spend an
ext ensi ve anount of time on forest
managenent, or t hat the dwelling wll

contribute substantially to effective and
efficient forest nmanagenent of the forest
| and. The conversion process is one that
coul d be acconplished over a relatively short
period of time, during which the presence of
a dwelling mght enhance the conversion

operati on. However, the dwelling is not
necessary for the ongoing managenent of the
forest operation. The Board concludes that

the applicants have failed to denonstrate
that the proposed dwelling is 'necessary for'
forest managenent.

The Board [of Conm ssioners] further finds
that, even if additional |abor needed for
conversion over a 10 vyear tineframe is
consi dered, the principal day-to-day use of
the property would not be for forest
managenent, but for the dwelling itself.
Accordingly, the Board [of Conm ssioners]

and

requi rements of CDC 430-37.2.E, and expl ai ned
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concludes that the proposed dwelling would
not be 'accessory to' the forest managenment
use. The Board bases this conclusion in part
on the standards used by ODF staff, which
indicate that it is not wuntil 500 or nore
hours per year are required that a dwelling's
principal purpose is for forest managenent.
The Board does not consider this standard to
be a state-required mninum but rather a

usef ul guide in determning whether a
proposed dwelling is necessary for forest
managenent." (Enphases in original.) Record
11.

Petitioners argue the last two sentences of finding
five, quoted above, denobnstrate the county denied the
requested approval, based on alleged "standards" that have
never been pronmulgated as such by ODF. Petitioners also
contend that because these alleged "standards" have never
been adopted as part of the CDC or county conprehensive
plan, the county may not properly apply them to deny the
request.

Respondent and I nt ervenor -respondent (respondents)
contend petitioners m scharacterize the county's use of and
reliance on the materials submtted by ODF staff.
Respondents contend the above quoted findings make clear
that the relevant "standards" being applied were the

"necessary for" and "accessory to" standards of CDC 430-
37. 2. E. Respondents contend the findings mke it
sufficiently clear that the county was sinply relying on the
material submtted by ODF as expert testinony concerning

whet her the proposed dwelling neets the "necessary for" and
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"accessory to" requirenments of CDC 430-37.2.E.

We agree with respondents.

In addition, respondents poi nt out petitioners'
challenge is directed only at finding five, which addresses
the "accessory to" requirenment of CDC 430-37.2.E and
petitioners do not challenge finding four, or other findings
adopted by the county which explain that the "necessary for"
requi renment of CDC 430-37.2.E is not net. Respondents argue
t hese unchallenged findings are sufficient to denonstrate
the applicants failed to denpbnstrate conpliance with CDC
430- 37. 2. E, not wi t hst andi ng petitioners'’ challenge to
finding five, and we agree.

The first assignnment of error is denied.

SECOND AND THI RD ASSI GNMVENTS OF ERROR

Under these assignnents of error, petitioners argue the
county's decision denying their request for approval of a
forest managenent dwelling violates Article |, section 18
of the Oregon Constitution and the Fifth and Fourteenth
Amendments of the United States Constitution.

A. Ri peness

Respondents argue that because petitioners have not
sought approval of other uses allowable in the EFC district,
or sought a plan designation anmendnent and an exception to
Goal 4 to allow nonresource wuse of the property,
petitioners' "regulatory taking” claimunder the Oregon and

United States Constitutions is not ripe. Respondent is
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correct. Dority v. Clackamas County, 115 O App 449

P2d ___ (1992), rev den 315 O 311 (1993); Joyce V.
Mul t nomah County, 114 Or App 244, 835 P2d 127 (1992); Young

v. Clackams County, O LUBA _ (LUBA No. 92-168,

February 17, 1993); Larson v. Ml tnomah County, O LUBA

(LUBA No. 92-100, Order on Mtion for Evidentiary
Heari ng, January 27, 1993).

We agree that petitioners need not seek approvals that
are futile or not available in order to satisfy the
requirenment that their state and federal taking clains are
ripe. However, on this record, we are unable to agree with
petitioners that they have denonstrated that seeking
approvals for other allowable uses or a variance, plan
amendnent or statew de planning goal exception would be

futile. See Joyce v. Miltnonmah County, supra. We briefly

address below petitioners' other contentions that their
taking clains are ripe.

B. Article |, section 18, of the Oregon Constitution

Petitioners do not appear to dispute that forest use
constitutes an economcally viable wuse of the subject
property. However, petitioners argue that the county's
"action denyi ng t he [ request ed] dwel I'i ng inflicts
irreversible harm on petitioners’ property right to
construct a dwelling. Petitioners contend the county's
action, therefore, both violates Article I, section 18, of

the Oregon Constitution and is ripe for adjudication.
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As an initial point, we find no generally applicable
right under Article I, section 18, of the Oregon
Constitution to construct a dwelling on one's property.1 As

the Oregon Suprene Court explained in Fifth Avenue Corp. V.

Washi ngton Co., 282 Or 591, 609, 581 P2d 50 (1978):

"* * * \Where a [land use regulation] allows a
| andowner sonme substantial beneficial use of his
property, the |andowner is not deprived of his
property nor is his property 'taken.' * * *"

The above standard applies to regulatory taking challenges
to land use regul ations under Article I, section 18, of the

Oregon Constitution. Dodd v. Hood River County, 115 Or App

139, 142, 836 P2d 1373, rev allowed 315 O 271 (1992);

Nel son v. Benton County, 115 Or App 453, 457-58,  P2d

(1992). However, Fifth Avenue also involved applying plan

and zoning designations to private property for ultimte

lpetitioners cite the U'S Supreme Court's decision in Nollan v.
California Coastal Comm ssion, 483 U.S. 825, 834, 107 S Ct 3141, 97 L Ed2d
677 (1987), as establishing a general property right to construct a
dwel ling on one's property. The U.S. Suprene Court's decision in Nollan
concerned the Fifth and Fourteenth Anendnents to the United States
Constitution; and that decision has no direct bearing on the private
property rights protected under Article |, section 18, of the Oregon
Constitution. Nei ther does that decision establish a general property
right under the Fifth and Fourteenth Anmendnents of the United States
Constitution to construct a dwelling on property. Clearly, planning and
zoning designations may prohibit establishnment of residential uses where
such residential uses would conflict with econom cally viable uses of such
property that are all owed under the planning and zoning designations. For
exanple, it is unlikely that anyone would seriously contend that property
designated for a variety of economically viable comrercial or industrial
uses is wunconstitutionally "taken" because residential developnent is
precl uded under the applicable commercial or industrial zoning designation.
As previously noted, there is no dispute that the subject property is
suitable for the forest uses for which it is designated under the county
conpr ehensi ve pl an.
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public acquisition and use. In sunmari zing the test to be
applied to inverse condemation clainms under Article 1,
section 18, of the Oregon Constitution concerning planning
and zoning of private property for public use, the court
expl ained no conpensation is due for inverse condemation

unl ess:

"k % * (1) the property owner is precluded from
all economcally feasible private uses pending
eventual taking for public wuse; or (2) the
designation results in such governnental intrusion
as to inflict virtually irreversible damage. * *
** Fifth Avenue, 282 Or at 614.

Petitioners argue the "inflict virtually irreversible
danage” test is not subject to the ripeness requirenments
that have been applied where property owners argue a |and
use regul ation | eaves them wi thout a substantial beneficial
use of their property. Petitioners contend the county's
decision inflicts such irreversible damge and, therefore,
their state taking claim is ripe for adjudication. We
rej ect the argunent.

Petitioners' argunent assunes a challenge to a |ocal
government regulation under the second part of the above

gquoted Fifth Avenue two-part test is not subject to the

ri peness requi renment inposed on regulatory taking chall enges
all eging that a |ocal gover nment regul ation | eaves
| andowners wi thout a substantial beneficial use of their
property. We need not and do not consider the correctness

of that assunption. The nmore fundanmental problem wth



© 00 ~N oo o b~ w NP

[ERN
o

11
12

13
14
15
16
17
18
19
20
21
22

petitioners' argunent is that the EFC planning designation
is not a designation of petitioners' property for present or
future public acquisition or use.2 That designation permts
a variety of private econom c uses of the subject property,
and the designation neither purports to be nor is it a
designation of petitioners' property for public wuse or
eventual public acquisition. The above quoted two-part

inverse condemmation claim test from Fifth Avenue sinply

does not apply to such planning regul ations. See Young V.

Cl ackamas County, supra.

C. Fifth and Fourteenth Amendnments to the United
States Constitution

Petitioners' taking claim under the United States
Constitution is founded on their contention that the
county's denial of their application for a forest managenent
dwel I i ng under the EFC designation constitutes the taking of
a public conservation easenent for which conpensation is
due.

We rejected a nearly identical argunment that |and use
regul ati ons protecting and encouraging the use of property
for forest use, while stringently limting the ability to

construct residences on such |land, constitute the inposition

2petitioners argue that the county's denial of their request for
perm ssion to build a house on their property is a taking of a public
conservation easenment and, therefore, a taking of their property for public
use. W reject that argunment in our discussion of petitioners' federa
taking claim infra
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of a pubic conservation easenent for which conpensation is
required. Wiile it is certainly possible to argue that such
regul ations significantly |imt the range of possible
econom ¢ use of the affected property and to argue that many
of the public purposes that underlie such regulations could
al so be achieved through purchase of a public conservation
easenent, such argunents do not convert a |and use
regulation into a public conservation easenent. Dodd .

Hood River County, 22 O LUBA 711, 727, aff'd 115 O App

139, rev allowed 315 O 271 (1992); Young v. (C ackamas

County, supra.

Petitioners cite language in the U S. Supreme Court's

decision in Lucas v. South Carolina Coastal Council, us

., 112 sSCt 2886, 120 L Ed2d 798 (1992) which suggests that
| and use regul ations nmay constitute the practical equival ent

of a public conservation easenent.

"[Rlegul ations that |eave the owner of |and
without * * * productive options for its use -
typically, as here, by requiring land to be left
substantially in its natural state - carry wth
them a heightened risk that private property is
being pressed into some form of public service
under the guise of mtigating serious public
harm" Lucas, 120 L Ed2d at 814.

Petitioners suggest the county's decision to prevent
petitioners' desired devel opnent of their property is based
on the <county's desire to preserve the |land' s forest
resource value and is, therefore, the practical equival ent

of appropriation of a conservati on easenent.
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The fallacy in petitioners' argunent is the |ack of any
showi ng that petitioners are |left w thout productive options
for the use of their property. They sinply have been denied
one productive option that they wish to pursue (a single
famly residence). Moreover, as we explained in Dodd wv.

Hood River County, supra, it is not sufficient to sinply

cite a simlarity between the public purposes that underlie
public conservation easenents and | and use regul ations and,
on that basis, contend that what purports to be a |land use
regulation is really a public conservation easenent.

The choice between achieving the public purpose of
encouraging forest wuses by police power regulation or
em nent domain lies with the county, absent sone show ng
that the police power regulation selected by the county is
in fact a public conservati on easenent for whi ch
conpensati on nust be paid. While we do not foreclose that
such a showing m ght be possible under sonme circunstances,
petitioners have not done so here. | ndeed, as noted
earlier, there is no serious dispute that forest use
provides a substanti al benefi ci al use of the subject
property.

The second and third assignnments of error are deni ed.

The county's decision is affirnmed.



