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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
JERRY C. REEVES,
Petitioner,
VS.
LUBA No. 92-181

WASHI NGTON COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
TUALATI N VALLEY SPORTSMAN CLUB,
| nt ervenor - Respondent . )

Appeal from Washi ngton County.

Jeffrey L. Kleinman, Portland, filed the petition for
review and argued on behal f of petitioner.

David C. Noren, Assistant County Counsel, Hillsboro,
filed a response brief and argued on behalf of respondent.

Clark I. Balfour, Hillsboro, filed a response brief and
argued on behalf of intervenor-respondent. Wth him on the
brief was Bi sbhee & Stockton

HOLSTUN, Referee; SHERTON, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RVED 02/ 08/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a county decision approving a
conpr ehensi ve plan map change from Excl usive Agriculture and
Forest District (AF-20) to Exclusive Forest and Conservation
District (EFC).1
MOTI ON TO | NTERVENE

Tual atin Valley Sportsman Club (TVSC), the applicant
bel ow, noves to intervene on the side of respondent. There
is no opposition to the notion, and it is all owed.
FACTS

TVSC owns and operates a private gun club on the
subject property located in a rural area of Wshington
County. 2 The facilities on the subject property include
shooting ranges for TVSC s 1600 nenbers.:3 The property
affected by the challenged decision includes approximtely

220 acres.

Iwashi ngton County uses one map for both planning and zoning purposes.
The AF-20 District is an exclusive farm use zone under ORS 215.203 et seq,
adopted by the county to inplenent Statew de Planning Goal 3 (Agricultura
Lands). Washington County Community Devel opnment Code (CDC) 344-1. The EFC
District inplenents Statew de Planning Goal 4 (Forest Lands). CDC 342-1.

2The subj ect property is rural because it is not |ocated wthin an urban
growth boundary (UGB). See 1000 Friends of Oregon v. LCDC (Curry County),
301 O 447, 724 P2d 268 (1986). However, although the subject property is
| ocated outside the Portland Metropolitan Area UGB, it is in close
proximty to the UGB, and there is residential devel opment near the subject

property.

3The facility also provides firearnms training to a variety of nonmenber
organi zati ons such as the Boy Scouts.
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TVSC s gun club facility was established in 1944, |ong
before the property was first subject to restrictive |and
use regulations. TVSC s facility becanme a nonconform ng use
in 1984, when the AF-20 designation previously applied to
the property was anended to qualify as an exclusive farm use
zone. The AF-20 zone does not allow gun club facilities as
a permtted use.

Beginning in 1962, TVSC was granted a series of
condi ti onal use permts for its facility. TVSC' s
nonconformng facility remains subject to conditions inposed
by these prior conditional use permts, and the facility's

conpliance with those conditions is subject to review every

five years pursuant to the county's Type |11l procedures.?
A "firearns training facility," is a permtted use in
t he EFC zone, under Type Il procedures. Petitioner contends

that TVSC s only reason for seeking the change in the plan
map designation from AF-20 to EFC is to nmake its existing
facility a use subject to Type Il procedures and, thereby,
avoid being subject to reviews every five years under Type
[l procedures.

FI RST ASSI GNMENT OF ERROR

"Respondent m sconstrued the applicable law and

4The CDC identifies four different types of procedures. The Type Il and
Type |1l procedures are relevant in this appeal. The Type |1 procedure
requires notice and an opportunity for comment, but does not require a
public hearing. The Type |1l procedure requires a public hearing. In
addition, nmore exacting approval standards apply to Type Il decisions.
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failed to make adequate findings supported by
substantial evidence as to whether the wuse in
gquestion is urban or rural under Goal 14."

Under Statew de Planning Goal 14 (Urbanization), urban
uses may not be permtted outside an acknow edged UGB,

unl ess an exception to Goal 14 is justified. 1000 Friends

of Oregon v. LCDC (Curry County), 301 O 447, 724 P2d 268

(1986); Hammack and Associates, Inc. v. Washington County,

16 O LUBA 75, 79, aff'd 89 O App 40 (1987). Petitioner
contends TVSC' s gun club facility is an urban use and that
the challenged decision inproperly allows that use to
continue as a permtted use on rural land, in contravention
of Goal 14.

The difficulty with petitioner's argunment is that the
chal l enged decision itself approves neither the existing
nonconform ng use of the property nor any proposed future

use. Conpare Shaffer v. Jackson County, 17 O LUBA 922

(1989) (plan and zoning map anmendnents adopted specifically

to allow asphalt batch plant); Kaye v. Marion County, O

LUBA __ (LUBA Nos. 92-007 and 92-010, July 13, 1992)
(zoning map change and permt approval for golf course and
pl anned unit devel opnent). The chal |l enged decision sinply
approves a change in the plan map designation from AF-20 to
EFC. The existing nonconform ng gun club facility may or
may not be determned in the future to be a "firearns
training facility."” If not, the existing facility wll

continue to be a nonconform ng use. If so, it may be
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permtted as a Type Il wuse in the EFC zone. In either
event, the challenged decision specifically makes no
determ nations concerning the nature of the existing
facility.

Because the challenged decision sinmply replaces one
rural plan map designation with another rural plan map
desi gnati on and does not purport to approve any particular
present or future use of the property, we do not see that an
exception to Goal 14 is required.®> W recognize that all
statewide planning goals apply when an acknow edged

conprehensive plan is anmended. 1000 Friends v. Jackson

County, 79 Or App 93, 97, 718 P2d 753, rev _den 301 O 445
(1986). However, in 1000 Friends v. Jackson County the

court made two inportant points concerning the manner in
whi ch t he st at ewi de pl anni ng goal s apply to
post acknowl edgnent plan anendnents. First, sone goal issues
in an appeal challenging a postacknow edgnent plan anmendnent

may present questions that either were or should have been

rai sed prior to acknow edgnment and, t herefore, are
forecl osed by acknow edgnent. Id. at 98 ("[An] anmendnment

5As respondent correctly notes, in the nobre compn situation where
resource |and outside a UGB is redesignated for a proposed nonresource use,
an exception to Goal 3 or 4 nmy be required. Such exceptions generally
nmust be justified based on the proposed use. See e.g. ORS 197.732(1)(c)(B)
and (O); OAR 660-04-020, 660- 04- 022. In addition, because the

justification for such exceptions depends on allowi ng a specific use, Goal
14 may be inplicated. However, the county's decision to plan and zone the
subj ect property for forest use under Goal 4 rather than for agricultural
use under Goal 3 does not require an exception to Goal 3. See OAR-660-05-
010(5); 660-06-015(2).
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may give rise to no goal problens independent of those that
assertedly preexisted its adoption[.;") Such issues nmay not
be revisited in a subsequent chal | enge to a
post acknowl edgnent plan anendnment. The court's second poi nt
limts or qualifies 1its first point. Even when a
post acknow edgnment pl an amendnent sinply amends a
conprehensive plan to replace one acknow edged plan map
designation with another acknow edged plan nmap designation

there may be "secondary" effects associated with such an
amendnent that inplicate one or nore statew de pl anning goa

requi renents. Where such is the case, the goal 1issues
inmplicated by the "secondary" effects nust be addressed in
approving the plan anmendnent.

Petitioner offers no explanation for why the chal |l enged
conprehensi ve plan anmendnent has secondary effects on the
plan's continued conpliance with Goal 14. Petitioner's
entire argunent concerning Goal 14 under this assignnent of
error is based on his erroneous assunption that the
chall enged decision in sone way approves the existing gun
club facility use of the property. To the extent petitioner
argues the chall enged decision violates Goal 14 because the
EFC District potentially allows "urban" firearns training
facilities, we reject the argunment. Even if t he
acknowl edged EFC District would allow approval of an urban
fire arms training facility, a question we need not decide

here, that issue was present when the EFC District
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provi sions were acknow edged pursuant to ORS 197.251 or
197.625 and may not be revisited in this appeal.® 1000
Friends v. Jackson County, supra, 79 Or App at 98.

The first assignnent of error is denied.”’

SECOND ASSI GNMVENT OF ERROR

"Respondent erred in failing to give notice that
Goal 14 was applicable in this proceeding.”

Petitioner contends respondent erred by failing to |ist
Goal 14 as an applicable standard in the notice of |oca
pr oceedi ngs.

For the reasons already explained under our discussion
of the first assignment of error, we do not agree wth
petitioner that Goal 14 is violated by the challenged
deci si on. Mor eover, petitioner presented his Goal 14
arguments below and, therefore, was not prejudiced by the
county's failure to list Goal 14 as a potentially applicable

criterion. Smith v. City of Portland, 22 O LUBA 485, 487

6Respondent and intervenor-respondent request that we go further and
determ ne that because the EFC zone was adopted in conpliance with LCDC s
recent anendnents to its Goal 4 rule, it may be assumed that any of the
uses identified as perm ssible under the CGoal 4 rule are permssible on
rural |ands under Goal 14. W need not and do not reach that question in
thi s appeal

“I'n his third assignment of error, petitioner similarly argues the
chal | enged deci si on authorizes an urban use of rural agricultural |and (the
existing gun club facility) in violation of Goal 3, which requires that
such land be zoned for exclusive farmuse. As explained in our discussion
of the first assignnent of error, we do not agree that the challenged
decision nmkes any final determ nation concerning continuation of the
existing gun club facility, and we therefore do not consider the third
assi gnment of error further.
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(1991); Hoffman v. City of Lake Oswego, 20 O LUBA 64, 78

(1990).
The second assi gnnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"Respondent m sconstrued the applicable law and
failed to nmke adequate findings supported by
subst anti al evi dence i n findi ng t hat t he
application herein conplied with Goal 4."

LCDC's Goal 4 admnistrative rule Ilists "firearns
training facilit[ies]" as a use allowable in a forest zone
outside a UGB.8 OAR 660-06-025(4)(m. Petitioner contends
the rule is inconsistent with Goal 4's mandate to protect
forest |ands.

LCDC s adm nistrative rule is not the subject of review
in this proceeding, and this Board is not enpowered to

invalidate LCDC adm nistrative rules. DLCD v. Coos County,

O LUBA _ (LUBA No. 92-103, OCctober 9, 1992);
Oregonians in Action v. LCDC, 19 Or LUBA 107, aff'd 103 O

App 35 (1990).
The fourth assignment of error is denied.

FI FTH ASSI GNMENT OF ERROR

"Respondent m sconstrued the applicable law and
failed to nmke adequate findings supported by
subst anti al evidence in determining that the
application herein conplies W th st at ewi de
pl anning Goal 12 and County Transportation Plan
Policy 9."

80AR 660-06-020 provides that Goal 4 and the Goal 4 rule only apply
out si de UGBs.
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The challenged decision <cites Transportation Plan
Policy 9, | mpl enenting Strategy 9.1 as an applicable
criterion. That strategy states that "[d]evel opment I|ikely
to generate a high volume of traffic should be discouraged
from locating on M nor Coll ectors that al so serve
residential areas.”

Tonquin Road, a mnor collector, provides access to the
property. Access to Tonquin Road is provided by
Tual ati n- Sherwood Road to the north of the property and
Grahans Ferry Road to the southeast. The Transportation
Pl an indicates that the average nunber of daily trips on a
m nor collector should not exceed 1500. The findings
supporting the decision determne that a 1991 traffic count
on Tonqui n Road, between the access to the existing gun club
facility and Tual ati n- Sherwood Road to the north, showed an
average of about 500 daily trips. The findings specifically
recogni ze that this 1991 traffic count does not show how
many trips m ght have been made to the existing gun club via
Grahans Ferry Road and Tonqui n Road. However, the findings
state that the 1991 count between the existing gun club and
Tual ati n- Sherwood Road "indicates that the present |evel of
traffic on the road, which includes traffic from the gun
club, is well within the guidelines for a Mnor Collector
road." Record 113.

Petitioner's argunent under this assignnment of error is

limted to a substantial evidence chall enge. Specifically,
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petitioner argues that because there is no traffic count on
Tonquin Road south of the gun club entrance, the finding
that traffic on Tonquin Road is well within the guidelines
for a mnor <collector is not supported by substantial
evi dence.

As noted above, the <challenged findings explicitly
recogni ze that the only traffic count relied on was taken
north of the gun club entrance. However, the findings take
the position that a count showing an average of 500 daily
trips on Tonquin Road north of the gun <club entrance
supports a finding that the average daily trips on Tonquin
Road are within the 1500 daily trips standard. Wiile a
second count south of the gun club entrance would have
i npr oved t he evidentiary support for t he ultimte
concl usion, there is no suggestion in the evidentiary record
that trips to the gun club via Gahanms Ferry Road and
Tonqui n Road cause the 1500 average daily trips standard to
be exceeded.

As we have expl ained on nunerous occasi ons, substanti al
evidence is evidence a reasonable person would accept as

adequate to support a conclusion. Carsey vVv. Deschutes

County, 21 O LUBA 118, 123 (1991); Douglas v. Miltnomh

County, 18 Or LUBA 607, 617 (1990). Absent sonme indication
in the record that the information provided by the traffic
count at a single location is an unreliable indicator of the

nunber of daily trips on Tonquin Road, we agree wth
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respondents that a reasonable person could rely on the
evidentiary record in this case to conclude that
Transportation Plan Policy 9, Inplenmenting Strategy 9.1 is
satisfied.?®

The fifth assignment of error is denied.

SI XTH ASSI GNVENT OF ERROR

"Respondent m sconstrued the applicable law and
failed to nmke adequate findings supported by
subst anti al evi dence with respect to t he
applicant's conpliance wth Washington County
Rural / Natural Resource Plan Policy 1, Inplenenting

Strategy (p)(8)."

Rural / Natural Resource Plan Policy 1, Inplenenting
Strategy (p)(8) provides as follows:

"[Plan map amendnents] from [AF-20] to Exclusive
Farm Use or [EFC] shall be based upon:

"B. Findings that the subject |land is:
"l in farmor forest use;
"I'l. on farmor forest [tax] deferral;

“I'l'l. agricultural [ or] f or est | and as
defined by LCDC Goal 3 or Goal 4; or

"1V. conpatible with surroundi ng | and

9The decision states the findings challenged under this assignment of
error are adopted to denonstrate conpliance with Statew de Pl anning Goal 12
(Transportation). Petitioner refers to Goal 12 in his assignnent of error
but does not offer any specific argunent that the challenged findings are
i nadequate to denonstrate conpliance with particular provisions of Goal 12.
W therefore do not consider Goal 12 further under this assignment of
error.
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The challenged decision is supported by findings
concerning the nature of the soils on the subject property.
Record 15, findings 1 through 5. Petitioner does not
chall enge the adequacy of these findings to denonstrate
conpliance with item B(IIl). Nei ther does petitioner
chal l enge the evidentiary support for those findings. The
chal | enged deci sion also includes findings that the majority
of the property "is in forest deferral for tax purposes.”
Record 15, finding 6. Petitioner does not challenge the
adequacy of these findings to denonstrate conpliance with
item B(11) above. Nei t her does petitioner challenge the
evidentiary support for those findings.

The followng finding appears to have been adopted to

denonstrate conpliance with item B(1) above:

"5. Approximtely 616,290 board feet of Douglas
fir has been harvested from [the] subject
property since 1975. The subject property
has a history of small scale comercia
forest managenent." Record 15.

Petitioner does not contend that finding 5 is inadequate to
denonstrate conpliance with item B(l), but does argue the
finding is not supported by substantial evidence in the

record. Therefore, petitioner argues, the county my not

10The county apparently interprets Washington County Rural/Natural
Resource Plan Policy 1, Inplenenting Strategy p(8)(B) as requiring that
either all of itenms | through I1ll are satisfied or that item IV is
satisfied. No party questions that interpretation.
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rely on finding 5 to support its ultimte conclusion that
"[t] he subject property is in conpliance with [Rural/Natura
Resource Plan] Policy 1[, Inplenenting Strategy] (p)(8)
because the subject land is in forest use, having a history
of tinber harvest and sales."” Petition for Review 10.

Petitioner is correct that a report discussing timber
managenent of the property, cited el sewhere in the decision
as providing evidentiary support for the chall enged finding,
is not included in the record. However, intervenor
identifies a nmenmorandum in the record in whhich the
applicant's attorney states the property "has been actively
managed as a woodl and having a history of tinber harvest and
sales;.1" Record 81. I ntervenor points out this testinony
was not refuted below. Intervenor also cites the m nutes of
the the board of county conmm ssioners' July 21, 1992
meeting, which reflect testinony concerning "active forest
managenent activities" on the subject property.

We conclude the challenged finding is supported by
substanti al evidence. 11

The sixth assignnment of error is denied.

SEVENTH ASSI GNMENT OF ERROR

"Respondent m sconstrued the applicable law and

11While the record does not include evidence of the precise number of
board feet of tinber harvested from the property, determning the precise
nunber of board feet of tinber harvested does not appear to be required
under  Rural / Natural Resource Plan Policy 1, | mpl erenting Strategy

(p)(8)(B)(I).
Page 13
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failed to make adequate findings supported by
subst anti al evi dence wth respect to t he
applicant's conpliance with Goal 5 and Washi ngton
County Rural/Natural Resource Plan Policies 7, 10
and 11."

Petitioner i dentifies Rural/Natural Resource Pl an
Policies which require protection of mneral and aggregate
resources (Policy 7), designated natural areas (Policy 11),
and fish and wldlife habitat (Policy 10). Petitioner
contends the county failed to adopt findings denonstrating
how its decision conplies with these policies.12

Contrary to petitioner's argunent, the county did adopt
findi ngs addressing the above plan policies. Record 16-17.
Those findings essentially conclude the EFC District wll
offer nore protection for the resources identified in the
cited plan policies than the current AF-20 District
designation offers. Petitioner of fers no argunent
expl ai ning why those findings are inadequate to denonstrate
that the challenged plan map anendnent is consistent wth
the cited policies.

The seventh assignnment of error is denied.

El GHTH ASSI GNMENT OF ERROR

"Respondent erred in setting out findings and
concl usions affecting the determ nation of whether
the club's use is a firearnms training facility, in

12petitioner also points out these resources are protected under
Statewide Planning Goal 5 (Open Spaces, Scenic and Historic Areas, and
Nat ural Resources), but offers no specific argunment that Goal 5 requires
greater protection that the cited plan policies. W therefore do not
separately consider petitioner's argunent that Goal 5 is violated.
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spite of having reserved said determ nation for a
| ater proceeding."

As noted earlier in this opinion, the county expressly
did not make a determ nation that the existing gun club
facility qualifies as a firearns training facility under the
EFC District. The county concluded a new and separate
proceeding would be required in the future to mke such a
determ nati on.

Petitioner argues that the county neverthel ess adopted
a nunmber of findings and conclusions that could be binding
on the county in such future proceedings. 13

Respondent argues t he findi ngs and concl usi ons
identified by petitioner under this assignnment of error "are
extraneous to the review criteria for the plan anmendnent
[and] are not a basis for remand." Respondent's Brief 10
Respondent further argues the challenged findings "would not
be bi ndi ng on subsequent proceedi ngs regarding the status of
a proposed firearnms training facility,"” and intervenor joins
in that argunent.

W agree wth respondent and intervenor that the
chal | enged findings and concl usions are surplusage and that
they would not be binding in any future proceedi ng conducted
by the county to determ ne whether the existing gun club

qualifies as a firearms training facility. See Nelson v.

13petitioner specifically identifies findings 24, 26, 28 and 29 and
concl usions J and P.
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Cl ackamas County, 19 Or LUBA 131, 139-40 (1990).

The ei ghth assignment of error is denied.

NI NTH ASSI GNMENT OF ERROR

"Respondent erred in ordering a Type IIl procedure
for the <club's subsequent devel opnent review,
while exenpting the club from the denial criteria
set out in [CDC] 403-4.20 * * *_ "

If the existing gun club facility is determ ned in the
future to be a firearns training facility, under the EFC
District approval for expansion of that facility could be
granted under Type Il procedures. In approving the
requested EFC plan map designation for the subject property,
the county inposed a condition that such a request for
expansion, if it occurs in the future, will be required to
follow Type Il procedures rather than Type Il procedures. 14
However, the <condition also provides that an approval
criterion that would be applicable under the Type 111
procedures (but not under Type |l procedures) wll not
apply. 1 Sinmply stated, the condition inposes Type 111
procedures and standards where they would not otherw se
apply, but deletes one of those Type Ill standards. The net
result is a condition that inposes nore exacting procedura

requi renents than the county otherw se would be required to

14ps explained earlier in this decision, Type |ll procedures are nore
extensi ve and additional approval criteria are inmposed. See n 4, supra.

15That standard is CDC 403-4.20, which requires denial of a Type III
approval in certain circunstances.
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apply if the existing facility is found, in the future, to
be a firearns training facility and a request to expand the
facility is nade.

Petitioner contends the county has no authority to
establish such a hybrid procedure.

Respondent argues the CDC explicitly provides that the
county may inpose conditions of approval if the applicant

consents. Here, the condition sinply inposes additional

procedur al requi rements that nust be followed if the
existing gun club facility is found in the future to be a
firearnms training facility and if there follows a request to
al l ow expansion of that facility. Respondent contends there
is no possible prejudice to any party's substantial rights
in inposing such additional procedures where the applicant
consents to such additional procedures. We agree wth
respondent.
The ninth assignnment of error is denied.

The county's decision is affirmed.
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