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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
ROBERT McGOWAN and COETA Mo GOWAN, )
Petitioners,
VS.
LUBA No. 92-187

CI TY OF EUGENE,
FI NAL OPI NI ON

N N N N N N N N N N N N

Respondent , AND ORDER
and
CUDDEBACK | NVESTMENTS,
| nt ervenor - Respondent . )

Appeal from City of Eugene.

M chael Farthing, Eugene, filed the petition for review
and argued on behalf of petitioners. Wth himon the brief
was G eaves, Swearingen, Larsen & Potter

No appearance by respondent.

Bill Kloos, Eugene, filed the response brief and argued
on behalf of intervenor-respondent. Wth him on the brief
was Johnson & Kl oos.

KELLI NGTON, Referee; HOLSTUN, Referee, participated in
t he deci sion.

REMANDED 02/ 18/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the City of Eugene
Pl anni ng Conmm ssion giving tentative approval to the first
phase of a planned unit devel opnent (PUD)
MOTI ON TO | NTERVENE

Cuddeback I nvestnents noves to intervene on the side of
respondent. There is no opposition to the notion, and it is
al | owed.
FACTS

The subject property is a 14.5 acre portion of a 31.5

acre parcel zoned Residential (R-1). The entire 31.5 acre
parcel is in a single ownership, and is within the city
limts.

The applicant, I nt ervenor -respondent (intervenor),

sought approval for a 17 unit PUD on the subject property.
The city hearings official approved the request, and the
pl anning comm ssion affirmed that decision. Thi s appeal
fol | owed.

FI RST ASSI GNMENT OF ERROR

"The City of Eugene erred by failing to require
the applicant to submit a statenent that proves or
denonstrates that the applicant's entire ownership
can be devel oped and used in accordance with city
standards, policies, plans and ordi nances, which
statenment is required by the city's PUD process."”

Eugene Code (EC) 9.510(3) provides:

Phasi ng. If approved at the time of tentative
pl an consideration, final plans my be submtted
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in phases. |If tentative plans enconpassing only a
portion of a site under single ownership are
subm tted, they shall be acconmpanied by a
statement and be sufficiently detailed to prove
that the entire area can be devel oped and used in
accordance with city standards, policies, plans,
and ordi nances." (Enphases supplied.)

The challenged decision tentatively approves a PUD
covering only a 14.5 acre portion of the 31.5 acre parcel
Whereas a fairly detailed tentative devel opnent plan for the
devel opnent of the subject 14.5 acre portion of the parce
was submtted below, only a schematic drawing was submtted
showi ng where devel opnment m ght occur on the balance of the
parcel . The chall enged decision determ nes the proposal
conplies with EC 9.510(3), as foll ows:

"First, it nmust be noted that it is questionable
whet her there nust be a finding of conpliance with
this provision as part of tentative planned unit
devel opnent revi ew. The section is nost
reasonably read as a directive to the applicant,
and one that the staff could require conpliance
with at the tine of a tentative plan submttal.

In any event, if there was an absence of a plan
it is of doubtful relevancy here. It is suggested
that it bears upon the present application, in

that it is contended that part of the property
owned by the applicant extends further to the
south * * * and slopes to the south, and that
there may be a question as to the capability of
providing public services to this other property.

If there is such an issue, that will have to be
addressed at such tinme as tentative approval is
sought for that property. It is not an issue that

must be determ ned here. * * *"1 Record 132-33.

1The decision goes on to state:
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The issue under this assignnent of error is whether the
city correctly interpreted EC 9.510(3) as not requiring the
subm ssion of a "statenent * * * to prove that the entire
area can be developed and used in accordance wth city
standards, policies, plans, and ordinances" at the tinme of
t he subm ssion of the tentative PUD plan. Petitioners argue
the city's interpretation of EC 9.510(3) 1is inconsistent
wWth its express terns. Petitioners contend the applicant
is required to provide a sufficiently detailed statenent
showi ng that developnent of the entire 31.5 acre parcel is
not prevented by virtue of the particular PUD devel opnent
proposed for the 14.5 acre portion.

| ntervenor argues that EC 9.510(3) does not require a
detailed statenment showi ng the balance of the property can
be devel oped in a manner consistent with city requirenents.

| ntervenor states:

"The code interpretation urged by petitioners is

one that leads to absurd results. They believe
that an applicant for devel opnent approval nust
prove, in connection with its application, that

"The evidence presented by the representative of the applicant
at the hearing was that the renminder of property said to be in
the ownership of the applicant here, is not in his sole
ownership or under his developnmental control, therefore, the
requi renent of EC 9.510(3) is not applicable.” Record 133.

The property referred to in the above quoted finding is | ocated outside the
city limts, and is not under the same ownership as the subject property
and the 31.5 acre parcel of which it is a part. There is no question in
this appeal that EC 9.510(3) applies due to the fact that the chall enged
deci si on approves devel opment on a 14.5 acre portion of a 31.5 acre parce
under a single ownership
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30

all adjacent land in the sanme ownership can be
devel oped in accordance with city standards. This
woul d be a burden that no applicant could neet and

which the city could not find has been met -- not

in any case. One cannot find that all approval

standards for a developnment will be conplied with

until a detailed devel opnent proposal is in hand.

There is no detailed devel opnent proposal for the

adjacent land. * * *" Intervenor's Brief 5,

Al ternatively, I nt ervenor argues it provi ded a
schematic drawing of the potenti al | ayout for t he
devel opnent of the entire 31.5 acre parcel. In this regard,

i ntervenor does not argue the schematic drawing it submtted
establishes that the "entire [31.5 acre parcel] can be
devel oped in accord with" city requirenents as provided by
EC 9.510(3). Rather, it contends petitioners failed to
establish how the schematic drawing is inadequate to show
the entire area can be developed consistent with city
requi renents.

This Board nust defer to a |ocal governnment's
interpretation of its own ordinances, unless the chall enged
interpretation is contrary to the express words, policy or

context of such ordinances. Clark v. Jackson County, 313 O

508, 836 P2d 710 (1992). However, we believe the
interpretation of the EC adopted by the city, that the
"statenment” referred to in EC 9.510(3) is not required, is
"clearly contrary" to the express terns of EC 9.510(3). EC
9.510(3) clearly requires the statenent. Further, we do not
agr ee W th I nt ervenor t hat i nterpreting EC 9.510(3)

according to its express terns necessarily leads to absurd
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resul ts. Recogni zing that this Board has no authority to

interpret EC 9.510 in the first instance, see Weks v. City

of Tillamook, 117 O App 449, _ P2d ___ (1992), there is

at | east one plausible interpretation of EC 9.510(3) that is
consistent with its terns. Al t hough we agree wth
intervenor that wunder EC 9.512(6) an applicant need not
submt a specific proposal for devel opnent of the portion of
t he ownership not proposed for developnent, the applicant
must submt sufficiently detailed information to denonstrate
that the portion of the ownership for which devel opnent is
not proposed wll not be rendered undevel opable by the
devel opnent for which tentative plan approval is requested.
The city nmust then review that information and find the
proposed partial devel opnent will not render the renainder
of the ownership undevel opabl e. Presumably there will be a
nunmber of ways the remminder of the ownership could be
devel oped, and the specificity of the information required
by EC 9.512(6) accordingly may be nore general. The fact
that there is such a plausible and consistent interpretation
lends further weight to our determ nation that t he
interpretation adopted by the city is clearly wong.

Finally, the burden of establishing conpliance wth
EC 9.510(3) is the applicant's. It is not petitioners'

burden to show how EC 9.510(3) is not net. Forest Park

Estate v. Miultnomah County, 20 Or LUBA 319, 341 (1990).

The first assignnent of error is sustained.
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SECOND ASSI GNMVENT OF ERROR

"The City of Eugene erred by finding the applicant
had denonstrated the proposed devel opment will be
consistent with the applicable refinenment plan.”

THI RD ASSI GNMENT OF ERROR

"The City of Eugene erred by finding the proposed
devel opment is consistent with the Metropolitan
Area General Plan."

Petitioners argue the proposed PUD is inconsistent with
several plan and inplenenting ordinance standards. We
address the proposal's conpliance wth these standards
separately bel ow

A. Consi stency with the Purposes of the South Hills
St udy

EC 9.512(6)(a) requires that the proposal be:

"* * * consistent wth related policies and

devel opnent standards in applicable, adopt ed
nei ghborhood refinement plans and special area
studies."

There is no dispute that a docunent entitled the "South
Hlls Study" is a special area study with which the proposal
must be consistent. The South Hills Study provides, in

rel evant part, as follows:

"That all vacant property above an elevation of
901' be preserved from an intensive |evel of
devel opnent, subject to the foll owi ng exceptions:

", * * * *

"Devel opnent under [PUD] procedures when it can be
denonstr at ed t hat pr oposed devel opnent i's
consistent with the purposes of this section.”

The "purposes” of the referenced section of the South Hills
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Study i nclude the foll ow ng:

"1l. To [e]nsure preservation of those areas nost
visibly a part of the entire comunity;

"2. To protect areas of high biological value in
order to provide for the continued health of
native wildlife and vegetati on;

"3. To [e]nsure provision of recreational areas
in close proximty to major concentrations of
popul ati on;

"4. To provide connective trails between nmgjor
recreational areas;

"5. To provi de connective passageways for
w |l dlife between biol ogical preserves;

"6. To contribute to Eugene's evergreen forest

edge; and

"7. To provide an open space area as a buffer
bet ween t he i ntensive | evel of ur ban
devel opnent occurring wi thin t he ur ban
service area and the rural l evel of

devel opnent occurring outside the urban
service area." South Hills Study, Exhibit A,

Petitioners assert the county's findings are inadequate
to establish that the proposal is consistent with these
pur poses. Petitioners argue that some of the city's
findings concerning the proposal's consistency with these
pur poses are conclusory. However, we consider only
petitioners' focused chal | enges to t he proposal 's
consistency with South Hills Study policies 1, 2 and 5,
quot ed above. The remainder of petitioners' challenges
amount to no nmore than a disagreenent with the ultimte

conclusions reached by the city, rather than the |egal
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correctness of those determ nations, and we do not consi der

t hem further. Deschut es Devel opnent v. Deschutes County, 5

O LUBA 218, 220 (1982).
In Bennett v. City of Dallas, 96 O App 645, 648-49,

773 P2d 1340 (1989), the Court of Appeals observed that
| anguage in a city zoning ordinance generally requiring that
proposal s be consistent with a conprehensive plan, does not
transform general plan |anguage into mandatory approval
st andar ds. Here, EC 9.512(6)(a) requires that the proposed
PUD be "consistent” with policies and devel opnent standards
in applicable special area studies. W do not believe that
this general requirenent transforns otherwi se nonmandatory
standards i nto approval standards.

The city correctly determined that it is difficult to
apply the general South Hills Study purpose statenents
quoted above as mandatory standards applicable to the
proposal . Record 121. It is not clear whether purpose
statenments 1, 2 and 5 specifically challenged by petitioners
are mandatory standards and, if so, how they should be
applied. However, assum ng they are mandatory standards, we
believe the findings of the proposed PUD s consistency with
polices 1, 2 and 5 are adequate to establish the proposed
PUD is consistent with those expressed purposes of the South
Hlls Study.

The city determ ned that:

"* * * the area of [the] site nost visibly a part
of the community, that along the east ridgeline,
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wll be preserved. This area has been designated

as unbuildable and wll even be wunavailable to
respective property owners for |andscaping, as it
will be subject to a conservation easenent that
will prevent tree cutting in this area. The
western side of the ridge is in less direct view
of the entire comunity."” Record 122.

finding is adequate to establish the proposal is

consistent with the first South Hills Study purpose.

Concerning the proposal's consistency with the second

and fifth purposes, the chall enged deci sion determ nes:

"The South Hills Study does include a purpose 'to
provi de connective passageways for wldlife

bet ween inportant biological preserves.' That
pur pose statenent nust be viewed in its proper
context. It describes one of the functions of the

ridgeline park system in the South Hlls Study
whi ch was viewed as a continuous park/open space
system that correspond with the ridgeline which
defined the wurban boundary. The ridgeline
defining the urban growth boundary is |ocated sone
di stance south of the subject property and the
evi dence before the Hearings O ficial showed that
this property was clearly not included in any

ridgeline park proposal. Therefore, it 1is not
part of any continuous system The evidence
presented to the Hearings official did indicate
that there are deer on the property. However,

deer are found throughout the south hills of
Eugene and there was no evidence that this site
provided any exceptional habitat wval ues. The
Metropolitan Natural Resources Special Study does
not assign any significant biological value to
this property. Finally, the appeal indicates that
deer are observed passing to and from existing
devel opnent through this site. An existing, urban
nei ghbor hood cannot be considered an inportant
bi ol ogi cal preserve requiring protection of
connective passageways for wildlife.” Record 12.

"There is no evidence that this site could serve
as a connective passageway between biol ogical
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preserves. No bi ol ogi cal preserves wer e
identified." Record 123.

These finding are adequate to establish the proposal is
consistent with the second and fifth South Hills Study
pur poses.

Thi s subassignment of error is denied.

B. Ot her Provisions of the South Hills Study

In addition to the purposes quoted above, the South
Hills St udy cont ai ns ni ne "devel opnent st andards. "
Petitioners argue the proposal fails to denonstrate
conpliance with those devel opnent standards. However, sone
of t hose devel opnent st andar ds "encour age" certain
devel opnent nethodol ogies and characteristics. In this
regard, the city determ ned such standards, prefaced by the
word "encourage,” are not mandatory approval standards, but

r at her:

"[direct] the city to 'encourage' developnment in a
certain way. * * *" Record 9.

This determnation is not contrary to the words used by
t he devel opment standards in the South Hills Study, and we

defer to it. Clark v. Jackson County, supra. Further, this

interpretation is consistent with the determ nations of this
Board and the Court of Appeals concerning the proper
interpretation and application of such "“encour age"

st andar ds. See Bennett v. City of Dallas, supra; Benjan n

v. City of Ashland, 20 O LUBA 265 (1990). Specifically,

we have repeatedly stated that in the absence of nobre than a
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general requirenment that plan standards be satisfied, a plan
provision sinply stating that a city is to "encourage"

"clustering" and "the preservation of open space," does not

constitute a mandatory approval standard. Bennett v. City

of Dallas, supra; Benjamin v. City of Ashland, supra.

Accordingly, petitioners' allegations that the chall enged
decision fails to denonstrate conpliance wth these
"encour age" standards, provide no basis for reversal or
remand of the chall enged deci sion.

We turn to the other devel opnent standards in the South
Hlls Study chall enged by petitioners that are not prefaced
by the term "encourage."

Devel opment Standard 3 requires the foll ow ng:

"That adequate review of both onsite and offsite
i npact of any devel opnent by a qualified
engi neeri ng geol ogi st occur under [certain] soil
conditions.”

Devel opnment Standard 6 provides:

"That all proposed road |ocations be reviewed to
[ e] nsure m ni num grade di sturbance and m ni nrum cut
and fill, particularly in those areas nost visible
due to sl ope, topographic, or other conditions."

Petitioners do not argue that an engineering review did
not occur, as required by Devel opnment Standard 3.
Petitioners argue that the geotechnical review should be
suppl ement ed because of problens petitioners foresee wth
the extension of Lasater Street into the PUD

I ntervenor cites extensive findings in the challenged

deci sion addressing petitioners' concerns associated wth
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Devel opment Standards 3 and 6. The findings determne (1)
t he geot echni cal I nvestigation occurred, (2) t he
i nvestigation addressed the proposed extension of Lasater
Street, and (3) the investigation addressed the feasibility
of developing the 14.5 acres. The findings note that 34
sites were studied on the property and that these studies
resulted in an investigation "adequate to characterize the
site and nmake recommendations regarding its devel opnent."
Record 50. Further, the findings determ ne the approval of
an extension of Lasater Street, rather than its term nation
in a cul-de-sac, was responsive to the recommendations of

intervenor's geotechnical experts and was designed to reduce

t he amount of cut and fill required to develop the property.
Record 5. The findings determne that through the
conditions of approval I nposed on the project, "t he

visibility of this extension of Lasater [Street] * * * will
be mnim zed." Record 126.

We agree with intervenor that the challenged findings
are adequate to establish conpliance wth Devel opnment
St andards 3 and 6.

Devel opment Standard 5 provides as foll ows:

"That devel opnents be reviewed in terns of scale,
bulk and height to [e]nsure that devel opnent
blends with rather than dom nates the natural
characteristics of the south hills area.™

The chal |l enged deci sion includes the follow ng findings

of conpliance with this standard:
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"This [ PUD] wi | i nvolve a devel opnent of

single-famly homes in accordance wth the
standards of [residential] zoning districts. This
includes the standards for hei ght , set back,

par ki ng and coverage. Wth the |Iow density of the
devel opnment and the |arge parking |lots proposed
the single famly homes wll blend into and be
conpatible with the environnment.

"The applicant has requested a height nodification
for the five lots located on the downhill side of
Lasater Boul evard extension. These |ots are on
the | ower portion of a slope that faces primarily
to the west, towards presently undevel oped | and
and not directly oriented toward the city. The
| ocation of these single-famly residences on
these lots, which range in size fromin excess of

1/2 acre to over an acre in size, wll be
conpatible with the natural environnment and not
dom nate the setting.”" Record 126.

These findings are adequate to establish conpliance
wi th Devel opment Standard 5.
Devel opnment Standard 7 provides:

"[PUD] review shall be based on a recognition of

both public and private interests. In areas of
significant conflict (e.g., locating devel opment
in a highly visible area as opposed to a |ess
visible area or in an area of significant

vegetation as opposed to a relatively open area)
which could be resolved through the use of an
alternative developnent plan, primcy shall be
gi ven to t he public i nt erest in any
determ nations."

Petitioners contend the city adopted no findings of
conpliance with this standard. Al ternatively, petitioners
argue that if findings were adopted, they are inadequate.

The city adopt ed findings of conpl i ance W th
Devel opment Standard 7. Record 8-9; 126-27. Petitioners
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offer little explanation of why they believe the findings
are inadequate short of disagreeing with the wultimte
concl usion of conpliance. W believe the city's findings of
conpliance with Devel opnent Policy 7 are adequate.

Thi s subassi gnnent of error is denied.

C. Metropolitan Area General Plan

Petitioners contend the challenged decision fails to
denonstrate conpliance with Policies 21, 23 and 34 of the
Metropolitan Area General Plan (Metro Plan).?

EC 9.512(6)(b) requires an applicant for tentative
approval of a PUD to establish the proposed PUD is
consistent with the Metro Plan. However, for the reasons
expl ained below, the specific plan policies to which
petitioners refer are not mandatory approval standards
applicable to individual devel opment applications.

Policies 21 and 23 are policies to "encourage"
particular dwelling densities and housing m xtures. They
are not mandatory approval standards. That the city may

have adopted inadequate findings to establish conpliance

2\\¢ expl ai ned the significance of the Metro Plan in Stotter v. City of
Eugene, 18 Or LUBA 135, 138 n 1 (1989):

"The Metro Plan is the general conprehensive plan for Eugene,
Springfield, and the adjacent wurbanizable portions of Lane

County. It was acknow edged in August, 1982. Amendnents to
the Metro Plan require the consent of Eugene, Springfield and
Lane County. The Metro Plan is general in scope. Mor e

specific application of plan policies occur[s] t hr ough
nei ghbor hood plans and special area studies which address
i ssues unique to a specific geographic area. * * * "
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with Policies 21 and 23 provides no basis for reversal or

remand of the challenged decision. Bennett v. City of

Dal | as, supra, Benjamn v. City of Ashl and, supra.

Policy 34 provides as follows:

"In newy developing areas, techniques such as

pl anned wunit developnents shall be enployed to
achi eve density assunptions of the [Metro Plan].
The cities shall review the provisions of their

residential zoning ordi nances and make changes, as
necessary, to further developnent of single and
multiple famly housing units in the nunber and
density anticipated by the Plan."

The challenged decision determnes Policy 34 is a
standard to guide |ocal governnents subject to the Metro
Plan in the devel opment of their individual local |and use
regul ati ons, not an approval standard applicable to
i ndi vi dual devel opnent applications. Record 128. Thi s
interpretation is not clearly contrary to the express words

of the Metro Plan, and we defer to it. Clark v. Jackson

County, supra. Consequently, whether the <city adopted

findings of conpliance with Metro Plan Policy 34, provides
no basis for reversal or remand of the chall enged deci sion.
Thi s subassi gnnent of error is denied.
The second and third assignnments of error are deni ed.

The city's decision is remanded.

Page 16



