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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

RODRI CK LEABO and CATHERI NE LEABOQ, )

Petitioners,
LUBA No. 92-202
VS.
FI NAL OPI NI ON

N N N N N N N N

MARI ON COUNTY, AND ORDER
Respondent .
Appeal from Marion County.
Eric Yandell, Salem filed the petition for review and

argued on behalf of petitioners. Wth himon the brief was
Hel tzel , Upj ohn, Shaw, WIIlianms, Yandell & Pearsall.

Jane Ell en Stonecipher, Assistant Legal Counsel, Salem
filed the response brief and argued on behal f of respondent.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN
Referee, participated in the decision.

AFFI RMED 02/ 12/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the WMarion County
Hearings O ficer denying their request for a setback
reducti on.

FACTS

The subject parcel is 7.02 acres in size and is zoned
Acr eage Resi dent i al (AR). Petitioners applied for
perm ssion to reduce the 100 foot setback from an adjacent
Speci al Agriculture (SA zoned parcel, to 25 feet.
Petitioners wish to establish a dwelling on the subject
parcel on the 25 foot setback Iline. The adjacent parcel
serves as, or has served as, pasture for a small nunber of
i vestock.

PRELI M NARY | SSUE

Petitioners have already placed a nobile honme on the
subj ect property consistent wth a 100 foot setback
requirenment. However, petitioners eventually wsh to
construct a conventional dwelling within 25 feet of the
adj acent SA zoned parcel in place of the existing nobile
hone.

During oral argunent in response to questions from the
Board, the county orally noved to dism ss this appeal on the
ground that it is noot. The basis for the county's notion
is petitioners' placement of a nobile hone on the subject

property in conpliance with the 100 foot setback. However
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because petitioners'

application includes a request to place

a conventional dwelling on a 25 foot setback line, this
appeal is not noot.

FI RST ASSI GNMENT OF ERROR

"The county msinterpreted [Marion County Zoning
Ordi nance (MCZO)] 128.040(a) * * *."

7 SECOND ASSI GNMENT OF ERROR

10
11

"The county erred in failing to nake a finding
whet her a 100-foot setback is necessary in this
i nstance to pr ot ect agai nst conflict with
potential uses of the Jordan Parcel. * * *"

12 THI RD ASSI GNMENT OF ERROR

13 "The county erred in failing to conclude that the

14 pr oposed 25-f oot set back was sufficient to

15 m nim ze potential conflicts with farm uses on the

16 Jor dan Par cel and in denyi ng petitioners'

17 application.™

18 MCZO 128.040(a) provides as follows:

19 "Any new dwelling in the AR zone shall be required

20 to maintain a special setback from any parcel in

21 the * * * SA * * * zon[e] when necessary to

22 mnimze potential conflicts with farm or forest

23 use. A 100-foot setback is the usual standard

24 adj acent to farm use, and 200 feet is the standard

25 set back fromforest uses."!

26 The <challenged decision determ nes the setback standard
27 expressed in MZO 128.040(a), gquoted above, i's not

28 satisfied.

29

Petitioners challenge the county's interpretation of

1The MCZO allows the approval of a variance to setback requirenents,
under certain circunstances. However, no variance was sought bel ow.
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MCZO 128. 040(a), and the evidentiary support for the
county's determnation that the proposal fails to conply
with MCZO 128.040(a). Petitioners first argue that
MCZO 128.040(a) does not require a 100 foot setback.
Rat her, petitioners contend MCZO 128.040(a) provides that a
100 foot setback is sinply "the usual standard adjacent to
farm uses." Second, petitioners argue that even |if
MCZO 128.040(a) requires a 100 foot setback to mnimze
conflicts with farm uses, because the SA zone does not
provide for intensive farm uses, parcels zoned SA do not
deserve special setback protection; and the county erred in
applying the special setback here. Finally, petitioners
argue that even if MCZO 128.040(a) is properly interpreted
to require a 100 foot setback from SA zoned |land on which
there is any farm use, in order to mnimze potential
conflicts with that farm use, the record |acks substantia
evidence to establish there are farm uses on the SA zoned
parcel adjacent to the subject parcel.?2

This Board may not interpret a |ocal governnent's
ordi nances in the first instance, but rather nust reviewthe
| ocal governnment's interpretation of its ordinances. Weks

v. City of Tillanmpok, 117 O App 449, __ P2d __ (1992).

Further, a local governnent interpretation nmust be adequate

2Petitioners also argue that the county incorrectly concluded that they
failed to carry their burden of proof. For the reasons explained, infra
we di sagr ee.
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1 for our review, and:

2 "[a] conclusory statenent does not suffice as an

3 interpretation of the provisions. It says and

4 expl ai ns nothing about the neaning of the [l oca

5 or di nances] . * * * A bare recitation that the

6 decision conplies with the |ocal provision does

7 not constitute an interpretation of the provisions

8 that is adequate for review " Larson v. Wllowa

9 County, 116 Or App 96, 104, ___ P2d ____ (1992).

10 While it is a close question, we believe the chall enged
11 decision expresses an interpretation of MCZO 128.040(a)
12 adequate for our review. The challenged decision identifies
13 and applies MCZO 128.040(a). Further, reasonably read, the
14 hearings officer's decision expresses an interpretation of
15 MCZO 128.040(a) that where an AR zoned parcel is next to a
16 SA zoned parcel that is even mnimally in farm use, a 100
17 foot setback is deened necessary to mnimze conflicts
18 between the AR and SA zoned parcels. Record 11-12.

19 W are required to defer to a |local governnent's
20 interpretation of its code, so long as the interpretation is
21 not "clearly contrary to the enacted |[|anguage,"” or
22 "inconsistent with express |anguage of the ordinance or its
23 apparent purpose or policy." Clark v. Jackson County, 313
24 O 508, 514-15, 836 P2d 710 (1992). The Court of Appeals
25 has stated that under Clark, the question for this Board to
26 resolve is not whether a |ocal governnent interpretation of
27 its own code is "right," but rather whether it is "clearly
28 wrong." &oosehol | ow Foothills League v. City of Portl and,
29 117 Or App 211, 217, __ P2d __ (1992); West v. C ackamas
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21

County, 116 Or App 89, 92-93, __ P2d ___ (1992).

The county determned a 100 foot setback is required
where a dwelling is proposed on AR zoned | and adjacent to SA
zoned land in farm use. However, the MCZO 128.040(a)
description of the 100 foot setback as a "usual standard" is
t roubling.3

The setback requirenents applicable to dwellings in the
SA and EFU zones do not have this nebulous |anguage.
Nevert hel ess, the setback requirenents applicable to
dwellings in the EFU and SA zones utilize words which have a
nearly equival ent meaning to the interpretation the
chall enged decision ascribes to MCZO 128.040(a). Bot h
MCZO 136.050(1990) (EFU zone) and MCZO 137.050(1990) (SA

zone) state:

"* * * a gpecial setback of 200 feet from any
abutting parcel in farmuse * * * is required.”

To conplicate matters, MCZO 136.050 and 137.050(1990),
as they existed before 1990, both included the identical
| anguage to that in MCZO 128.040(a)(1990).4 While the
county renmoved the "usual standard"” |anguage referring to

the 100 foot setback from MCZO 136.050 and 137.050, and

3The MCZO was amended in 1990. There is no dispute that the 1990 MCZO
provi si ons governing the EFU, SA and AR zones apply to the application at
issue in this appeal

4pre-1990 MCZO 136.050 and 137.050, as rel evant here, both provided "[a]
special dwelling setback from any abutting parcel in farmuse * * * shal
be provided. The usual standard is a 100-foot setback from farm uses

* *x * "
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replaced it wth mandatory |anguage for setbacks from
abutting property in farm use, the county did not simlarly
amend MCZO 128. 040(a). However, regardless of the fact that
MCZO 128. 040(a) was not anended in 1990, as MCZO 136. 050 and
137.050 were anended, MCZO 110.680(1992) (Adm nistration of
the Ordinance) establishes a process for "admnistrative
reviews" and refers to all special setbacks from parcels in
resource use as if each establishes nmandatory setback
st andards capabl e of nodification through the adm nistrative
review process.®> Specifically, MCZO 110.680(1992) provides

in relevant part, that nodifications may be granted to:

" * * the speci al setbacks in Sections
128. 040(a), 136. 050(a), 137.050(a) ook ox
(Enphasi s supplied.)

Fromthis, one could infer the county considers the disputed
speci al setback provision of MCZO 128.040(a) to establish a
mandat ory setback standard, just like its counterparts in
resource zones, standards that are capable of nodification
only through established adm nistrative review procedures.
Turning to the words of MCZO 128.040(a) itself, in the
second sentence of MCZO 128.040(a), the words "usua
standard" make it clear that a 100 foot setback is not
required in all circunstances. However, read in context

with the first sentence of MCZO 128.040(a), the county's

5There is no dispute that the 1992 anendments to MCZO 110.680 apply to
the application at issue in this appeal
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interpretation that a 100 foot setback is required where
there is an adjacent SA zoned parcel in farm use, 1is
pl ausi ble. The first sentence of MCZO 128.040(a) requires a
"special setback” where a dwelling is proposed on an AR
parcel "from any parcel in the ** * SA * * * zon[e] when
necessary to mnimze potential <conflicts with farm or
forest use." The second sentence of MCZO 128.040(a) goes on
to state that "[a] 100-foot setback is the usual standard

adjacent to farm use. Reading these two sentences
together, the county determ ned the special setback required
to mnimze conflicts with farmuse to be 100 feet, and that
t he special setback applies wherever there is an adjacent SA
zoned parcel in farmuse, to mnimze conflicts between such
farm use and a proposed dwelling on AR zoned | and.

Al t hough the question is a close one, we believe
MCZO 128.040(a) is capable of nore than one interpretation.
While the 1990 anendnents to MCZO 136. 050 and 137.050 m ght
support an interpretation that MCZO 128.040(a) does not
provide for a mandatory 100 foot setback as a necessary
protection to mnimze conflicts where there is an adjacent
SA zoned parcel in farm use, petitioners have not

denmonstrated the county's contrary interpretation of

MCZO 128.040(a) is "clearly wong."S We conclude the

6Li kewi se, petitioners' assertion that the SA zone is |ess deserving of
the protection of a 100 foot setback, is not well taken. The express ternms
of MCZO 128.040(a) state that the special setback requirenments apply where
there is an adjacent SA zoned parcel in farm use.
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county's interpretation is not <clearly contrary to the
express words of MCZO 128.040(a), or its apparent purpose or

policy, and we defer to it. Clark v. Jackson County, supra.

Petitioners also contend the county's determ nation
that the adjacent SA zoned parcel is in farm use, is not
supported by substantial evidence in the record. There is
substantial evidence in the record that the adjacent SA
zoned property is a pasture for livestock and that poison
oak is burned to retain the pasture. VWhile the evidence is
mniml on the subject, we cannot say that the county
unreasonably concluded the SA zoned parcel is in farm use
Further, because the challenged decision is a decision to
deny the proposed setback nodification, petitioners nmnust
establish as a mtter of Ilaw that the proposed setback
nodi fication neets all relevant approval standards. M Coy

v. Marion County, 16 Or LUBA 284, 286 (1987); Weyerhauser v.

Lane County, 7 O LUBA 42, 46 (1982); Jurgenson v. Union

County Court, 42 O App 505, 600 P2d 1241 (1979);

Consolidated Rock Products v. Clackamas County, 17 O LUBA

609, 619 (1989). Petitioners have not done so here.
The first, second and third assignnents of error are

deni ed.

The county's decision is affirmed.
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