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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
ROGER R. WARREN
Petitioner,
VS.
LUBA No. 92-188

CI TY OF AURORA,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
RUDI KASEL and ANNETTE KASEL,
| nt ervenor s- Respondent . )

Appeal from City of Aurora.

Roger R. Warren, Aurora, filed the petition for review
and argued on his own behal f.

Brendan Enright, Aurora City Attorney, Aurora; and
James L. Murch, Salem filed a response brief. James L.
Murch argued on behal f of intervenors-respondent.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REMANDED 03/08/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner seeks review of a city decision granting
prelimnary plat and final plat approval for a 15 | ot
subdi vision on a 6.7 acre parcel
MOTI ONS TO | NTERVENE

Rudi Kasel and Annette Kasel, the applicants below,
move to intervene on the side of respondent in this appeal
proceeding. There is no objection to the notion, and it is
al | owed.
FACTS

This is petitioner's second appeal of a city decision
approving prelimnary and final plats for a subdivision on
the subject property described below. In our first
deci sion, we addressed petitioner's consolidated appeal s of

separate city decisions approving the prelimnary and final

plats. Warren v. City of Aurora, O LUBA (LUBA
Nos. 91-141 and 92-005, July 23, 1992) (Warren 1). I n
Warren |, we determ ned that for pur poses  of our

jurisdiction and scope of review, the challenged city
deci sion approving the prelimnary subdivision plat was not
a limted | and use decision because the notice of intent to
appeal was filed prior to the effective date of Oregon Laws

1991, chapter 817, which enacted ORS 197.015(12).1 However,

10RS 197.015(12)(a) provides the following constitutes a limted |and
use deci sion:
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in Warren |, we also determ ned that the decision approving
the final subdivision plat was a |imted |and use deci sion,
for purposes of our jurisdiction and scope of review,
because the notice of intent to appeal was filed after the
effective date of that |egislation. In Warren |, we
remanded the challenged prelimnary and final plat approva
decisions on the basis that the city failed to identify
appl i cabl e standards.

In Warren I, slip op at 23, we stated the follow ng

facts:

"The subject property is located in the Single
Fam |y Residential Zone and is subject to the
Hi storic Overlay Zone. The property is |ocated
wthin the City of Aurora's urban growh boundary
and includes a portion of what is identified as
Resource No. 2 on the Aurora Colony Historic
Resources I nventory. At the time it was included
on the Historic Resources Inventory, the subject
property included an historically significant, but
di | api dated barn. The barn has since been
renoved, and the property is presently vacant.

"The intervenors previously obtained approval for,
and have devel oped, a residential subdivision on
anot her portion of their property. The proposed
subdi vi sion would represent the second phase of
t hat subdi vi si on. There are a nunber of adjacent
and nearby properties with significant historic
structures. Petitioner is the owner of one such
adj acent property and objects that the city's
decision granting approval for the challenged
subdivision fails to denonstrate conpliance with a
variety of statewide planning goal and city
conpr ehensi ve pl an and devel opnent code

"The approval or denial of a subdivision or partition [within
an urban growth boundary], as described in ORS chapter 92."
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requi renents."” (Footnote omtted.)

After our remand in Warren |, the city did not conduct
a hearing on the matter. Rat her, on August 25, 1992 the
city council nmet to decide how it wshed to proceed,

apparently determning that further public hearings were
unnecessary. On August 28, 1992, the city mailed to
petitioner the city's proposed response to our decision in
Warren | (August 28, 1992 response). The August 28, 1992
response included various findings, but did not specifically
identify the standards applicable to the approval of the
prelimnary and final plats. Remand Record 44, 32.2 The
city invited petitioner to send comments on the August 28
1992 response to the city attorney before Septenber 8, 1992,
the date set for the city to formally adopt a decision
responding to Warren |I. On Septenmber 1, 1992, petitioner
wote a letter to the city requesting an extension of tinme
to submt comments on the city's August 28, 1992 response,
and an opportunity for a hearing at which petitioner could
present evidence and argunent addressing the standards he
bel i eved applied to the decision.

On Septenber 3, 1992, the city sent petitioner a letter
inviting witten comments on proposed city findings before

Sept enber 15, 1992, which was the new date schedul ed for the

2ln this opinion, we refer to the record on remand as "Remand Record"
and the record fromWarren | as "Original Record."
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city to take final action on the subdivision proposal.3 On
Sept enber 14, 1992, petitioner submtted witten coments
concerning the city's proposed findings and objected to the
city's failure to <conduct a hearing and to identify
applicabl e standards. Thereafter, on Septenmber 29, 1992,
the city adopted a single decision approving both the
prelimnary and final subdivision plats, and a single
findi ngs docunment to support that decision. This appeal
fol | owed.
THI RD ASSI GNVENT OF ERROR

Petitioner contends that under ORS 197.763 the city was
required to conduct a hearing, based on adequate notice, to
all ow himan opportunity to be heard |locally concerning the
standards relevant to applications for prelimnary and final
subdi vi si on pl at approval.

Respondent and i nt ervenor (respondents) cont end
ORS 197.763 does not apply to the <challenged decision
because it is a "limted | and use decision," and ORS 197. 763
applies only to certain "land use decisions."”

This assignnent of error turns on whether the city
proceedi ngs |leading to the chall enged decision are subject
to the requirements of ORS 197.763. ORS 227.178(3)

provides, in relevant part, as foll ows:

3It is not clear fromthe record whether the proposed findings forwarded
to petitioner with the Septenber 3, 1992 letter were the same as those
appended to the August 28, 1992 response.
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"* * * gpproval or denial of [permt] applications
shall be based upon the standards and criteria
that were applicable at the tine the application
was first submtted. "4

Thus, the question is whether ORS 197.763 applied to the
subj ect applications on the date they were first submtted
bel ow.

The application for prelimnary plat approval was
submtted on Septenmber 6, 1990.5 Oiginal Record 213. The
application for final plat approval was submtted sometine
bef ore August 30, 1991.6 See Original Record 34 (August 30,
1991 staff report describing intervenor's proposal for
approval of the final plat). Both of these applications
were submitted after ORS 197.763, which was enacted in 1989,
becanme effective. Further, both of these applications were
submtted before the effective date of Oregon Laws 1991,
chapter 817, the legislation that created "limted | and use

deci sions" and exenpted linmted |and use decisions fromthe

4At the time the applications for subdivision approval were filed with
the city they qualified as an application for a "pernmit," as that term was
defined in ORS 227.160(2) (1989).

SThis application is actually termed an application for a "subdivision."
However, the city treated it as an application for prelimnary plat
approval .

6There is no application for final plat approval in the record. It may
be that the application for final plat approval is the application which
initiated the prelimnary approval process identified above at Oigina
Record 213. However, in any case, whatever constitutes the application for
final plat approval was submtted prior to August 30, 1991
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requi renents of ORS 197.763.7 Ther ef ore, under
ORS 227.178(3), the standards established by the 1991
|l egislation creating limted |and use decisions, including
the exenption for I|imted land use decisions from the
requirements of ORS 197. 763, do not apply to the
applications that led to the decision challenged in this
appeal .8 We turn to petitioner's argunments that the city
failed to observe the required statutory procedures on
remand.

We have previously determ ned that where this Board
remands a |ocal decision on the basis that the |ocal

governnent failed to identify applicable standards, and

TORS 197.195 sets out certain procedures and standards governing |oca
government approval of limted |and use decisions. ORS 197.195(2)
specifically provides that limted |and use decisions are "not subject to
the requirements of ORS 197.763 * * *. "

8This result is not inconsistent with our decision in Wrren I. In
Warren |, respondents challenged our jurisdiction on the basis that the
challenged prelinmnary and final subdivision plat decisions were exenpt
from our review under a now repealed exception to our jurisdiction for
certain decisions concerning subdivisions within urban growth boundaries
(urban subdivi sion exception). W rejected respondents' challenge to our
jurisdiction, with regard to the final plat decision, because the urban
subdi vi sion exception to LUBA' s jurisdiction had been repealed prior to the
time the notice of intent to appeal the final plat decision was filed with

LUBA. In rejecting this jurisdictional challenge, we also concluded that
for purposes of determining our jurisdiction and scope of review, the
chal l enged final plat decision constituted a "linmted |and use decision."

That concl usion was based solely on the fact the notice of intent to appea
challenging the final plat decision was filed after the effective date of
the 1991 legislation that repealed the urban subdivision exception to our
jurisdiction and nmade certain urban subdivision decisions limted |and use
decisions. In Warren I, no issue was presented, and we did not consider,
whet her under ORS 227.178(3) the city proceedings |eading to the chall enged
final plat decision were subject to the standards and procedures governing
| ocal governnment decisions on |limted | and use deci sions.
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ORS 197.763 IS appl i cabl e to t he | ocal gover nnent
proceedi ngs, the |ocal governnent is required to conduct an
evidentiary hearing to allow a petitioner to present
evi dence and argunent concerning the applicability, and
proper i nterpretation, of t he identified st andar ds.

Bradbury v. City of |Independence, 22 O LUBA 783, 785

(1991). In addition, ORS 197.763(3)(b) and (5)(a) require
that prior to such a hearing, a |ocal governnment nust
identify the standards applicable to the application. As
far as we can tell from the record, the city did not
identify the applicable standards prior to adopting the
chal | enged deci sion on Septenber 27, 1992. Further, there
is no dispute that the city failed to provide petitioner
with an opportunity for a hearing on remand to address any
standards that m ght have been identified.?®

W are required to reverse or remand the city's
decision if the city failed to follow applicable procedures
in a manner that prejudiced petitioner's substantial rights.
ORS 197.828(2)(d). The substanti al rights of parties
referred to by ORS 197.828(2)(d) include the "rights to an
adequat e opportunity to prepare and submt their case and a

full and fair hearing."” See Muller v. Polk County, 16 O

SWe note that even if the procedures and standards of ORS 197.195 for
limted |land use decisions applied to the city's proceedings rather than
those of ORS 197.763, ORS 197.195(3)(c) requires that the city give
petitioner notice identifying the applicable criteria and give petitioner
14 days to subnit witten comments on the proposal and the criteria, which
was not done here.
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1 LUBA 771, 775 (1988) (interpreting identical "substanti al
2 rights" language in ORS 197.835(7)(a)(B)). The <city's
3 failure to provide petitioner with adequate notice and a
4 hearing, to which he 1is entitled wunder ORS 197.763,
5 constitutes procedural error which prejudiced petitioner's
6 substantial rights and, therefore, we nust remand the
7 chall enged deci sion. 10
8 Fi nal |y, in the petition for review, petitioner
9 identifies various standards he believes are applicable to
10 the challenged decision. On remand, the city should respond
11 to petitioner's allegations that these standards are
12 applicable to the challenged decision. |If the city believes
13 the standards petitioner identifies do not apply, then it
14 should explain its interpretation of those standards and why
15 the city believes they are inapplicable to the chall enged
16 prelimnary and final plat approval decision. Terra v. City
17 of Newport, O LUBA (LUBA No. 92-068, January 22,
18 1993), slip op 12-13.
19 The third assignnent of error is sustained.
20 The city's decision is remanded.

10Because we remand on this basis, we decline to address the arguments
contained in the first, second and fourth assignnents of error, as it is
i mproper for this Board to interpret the city's ordinances in the first
instance. See Weks v. City of Tillamook, 117 O App 449, 453-54, ___ P2d
_(1992).
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