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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

McKAY CREEK VALLEY ASSOCI ATI ON,

Petitioner,
LUBA No. 92-216

FI NAL OPI NI ON

AND ORDER

)
)
)
)
VS. )
)
WASHI NGTON COUNTY, )

)

)

Respondent .

Appeal from Washi ngton County.

M chael A. Lewi s, Eugene, filed the petition for review
and argued on behal f of petitioner.

David C. Noren, Assistant County Counsel, filed the
response brief and argued on behalf of respondent.

SHERTON, Chief Referee; HOLSTUN, Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RVED 05/ 05/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals an ordi nance anendi ng the Washi ngton
County Community Devel opnent Code (CDC) by replacing the
text of CDC Section 440 (Nonconform ng Uses).
FI RST ASSI GNMENT OF ERROR

"A county zoning ordinance my not al | ow
repl acenent of nonconform ng single dwellings when
not made necessary by fire, other casualty or
natural disaster."

In this assignnent of error, petitioner relies on the
follow ng provisions of ORS 215.130 concerni ng nonconform ng

uses: !

"k X * * *

"(5) The |awful wuse of any building, structure or
land at the time of enactnent or amendnent of
any zoning ordinance or regulation may be
continued. Alteration of any such use may be
permtted to reasonably continue the wuse.
Alteration of any such use shall be permtted
when necessary to conply wth any |awf ul

requirenment for alteration in the use. A
change of ownership or occupancy shall be
permtted.

"(6) Restoration or repl acement of any use
described in subsection (5) of this section
may be permtted when the restoration is made
necessary by fire, other casualty or natural
di saster. Restoration or replacenent shall

IA "nonconforming use" is one which existed lawfully prior to the
enactnent of restrictive regulations and which may be continued after the
effective date of such regulations, although it does not conply with the
applicable restrictions. Holnmes v. C ackamas County, 265 Or 193, 196-197
508 P2d 190 (1973); Hanley v. City of Salem 14 O LUBA 204, 208 (1986).
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be comenced wthin one vyear from the
occurrence of the fire, casualty or natura
di saster.

"x % *x * %

"(9) As used in this section, '"alteration' of a
nonconf orm ng use i ncl udes:

"(a) A change in the wuse of no greater
adverse inpact to the nei ghborhood; and

"(b) A change in the structure or physical
i nprovenents  of no greater adverse
i npact to the neighborhood."”

Petitioner chall enges the portion of CDC 440-6

enphasi zed bel ow
"Alterations to a Nonconform ng Use or Structure

"Alterations to a nonconformng use or structure
to reasonably continue the nonconform ng use or
structure are permtted through a Type I, 1l or
11 procedure. Alteration includes a change in
[the] nonconform ng use of a structure or a parcel
of land; or replacenent, addition or nodification
in construction to a [nonconform ng] structure.

"k ox o x x"2  (Enmphasi s added.)

Petitioner argues the county's authority to allow
alterations to nonconform ng uses is limted by ORS 215. 130.
Petitioner further argues that the above quoted portions of
ORS 215.130 recognize a distinction between the repl acenent

and the alteration of nonconform ng uses, al | owi ng

2|n addition, standards included in CDC 440-6.2 and 440-6.3 governing
approval of alterations to nonconform ng uses inplenent the requirenment of
ORS 215.130(9)(a) and (b) that a change in a nonconform ng use or structure
have "no greater adverse inmpact to the nei ghborhood."
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replacement only where replacenment is nade necessary by

fire, other casualty or natural disaster. According to
petitioner, the county cannot override this statutory
di stinction by defining "alteration" to i ncl ude
"repl acenent . "3 Petitioner maintains that interpreting

ORS 215.130 as allowing the county to treat "replacenment"” of
a nonconform ng structure as a type of alteration would make
ORS 215.130(6) neaningl ess.

The county argues that ORS 215.130(6) does not state

that a nonconformng use may be replaced only because of
fire or other casualty, nor does ORS 215.130(9) Ilimt
"change in wuse" or "change in structure" to exclude
"replacenment." According to the county, "replacenent"” of a
nonconform ng structure is a "change" in that structure,

which can be allowed under ORS 215.130(5) and (9) as an
alteration to a nonconformng use, if it (1) reasonably

continues the nonconform ng use, and (2) has no greater

adverse inpact on the neighborhood. The county further
ar gues t hat this i nterpretation does not render
ORS 215.130(6) wthout effect. Under ORS 215.130(6), a

county nmay approve "replacenent" of a nonconform ng use
because of fire or other casualty, regardl ess of whether the

repl acenent reasonably continues the use or has a greater

3petitioner also contrasts the definitions in Black's Law Dictionary for
the terns replace ("to gain again, to restore to a forner condition") and
alteration ("variation; changing; nmaking different").
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adverse inpact on the neighborhood. 4
The county's authority to adopt regulations allow ng
alterations to nonconform ng uses is limted by ORS 215. 130.

Bertea/ Aviation, Inc. v. Benton County, 22 O LUBA 424, 432

(1991); Scott v. Josephine County, 22 Or LUBA 82, 88 (1991);

City of Corvallis v. Benton County, 16 O LUBA 488, 498

(1988). Prior to its anmendnent in 1979, ORS 215.130(5)
(then ORS 215.130(4)) provi ded that alteration of a
nonconformng wuse "may be permtted when necessary to

reasonably continue the use wthout increase * * *_"

(Enphasi s added.) Oregon Laws 1979, chapter 610, section 1,
del eted "wi thout increase" and added the current definition
in ORS 215.130(9) of alteration of a nonconform ng use as a
change in the nature of the use, the structure or associ ated
physi cal inprovenments, having no greater adverse inpacts on
t he nei ghborhood. This change shows the |egislature
intended to replace a general prohibition against "increase"
in nonconformng uses with a specific requirenment that any
alteration in a nonconformng use result in no greater
adverse inpacts on the nei ghborhood. The statute inposes no
other limtation on the "changes" which may be potentially
perm ssible alterations to nonconform ng uses. G bson v.

Deschutes County, 17 Or LUBA 692, 702 (1989).

4Under ORS 215.130(6), however, replacement nust be commenced within one
year after the occurrence of the fire or other casualty necessitating the
repl acenent.
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ORS 215.130(6) gives a county the authority to adopt
regul ations allow ng replacenent of a nonconform ng use,
where necessitated by fire or other casualty, wthout
requiring that the replacenent reasonably continues the use
or that the replacenent has no greater adverse inpact on the
nei ghbor hood. Id., at 700 n 7. We see no basis in the
statute for concluding that "replacenent"” of a nonconform ng
use may only be perm tted under ORS 215.130(6).
Accordingly, it is wthin the county's authority under
ORS 215.130(5), (6) and (9) to adopt CDC provisions treating
"replacenent” of a nonconform ng structure as a potentially
all owabl e alteration of a nonconform ng use, so long as it
requires that the replacenment reasonably continues the
nonconform ng use and has no greater adverse inpact on the
nei ghbor hood. °

The first assignnment of error is denied.

SECOND ASSI GNVENT OF ERROR

"The County wongfully determ ned that Statew de
Pl anning Goals 3 and 4 should not be considered
[in the] regul ati on of | awf ul nonconf or m ng
use[s]."

Petitioner contends the county erred by failing to
apply, and adopt findings denonstrating conpliance wth,

Statewide Planning Goals 3 (Agricultural Lands) and 4

5SThere is no dispute that the provisions of CDC 440-6 adopted by the
chal l enged decision include the requirenents that the replacenment of a
nonconform ng structure reasonably continues the nonconform ng use and has
no greater adverse inmpact on the nei ghborhood.
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(Forest Lands). Petitioner argues the county inproperly

f ound:

"Because nonconformng uses are governed Dby
ORS 215.130, the statew de planning goals are not
applicable, with the exception of Goals 1 and 2;
nonconform ng uses are allowed to continue or be
al tered notw t hst andi ng t he goal s oxox
Record 32.

We agree with petitioner that the above quoted finding
takes the position that Goals 3 and 4 do not apply to the
chal | enged anendnment to the acknow edged county |and use
regul ati ons governing nonconform ng uses. However, the
chal | enged decision also reflects a recognition by the
county that there is uncertainty regarding this issue, and
i ncludes additional findings addressing Statew de Planning
Goals 1-14. Record 33-41. Petitioner does not contend the
findings that specifically address Goals 3 and 4 are
i nadequate, or explain why these findings are insufficient
to denonstrate conpliance with Goals 3 and 4.6 Therefore
even if we were to agree with petitioner that Goals 3 and 4
are applicable to the chall enged decision, this assignnent
of error would not provide a basis for reversal or remand.

The second assignnment of error is denied.

The county's decision is affirned.

6For the npbst part, these findings explain why the county believes that
unamended conprehensive plan policies and CDC provisions, together wth
standards for nonconform ng uses adopted by the chall enged deci sion as part
of CDC section 440, insure that replacenent of nonconforning dwellings
under CDC 440-6 will have no adverse inpacts on farm or forest uses.
Record 33, 36-37.
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