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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

GERALD A. SCHATZ and SI LVERWOOD )
| NVESTMENT GROUP, )
)
Petitioners, ) LUBA No. 92-221
)
VS. ) FI NAL OPI NI ON
) AND ORDER
CITY OF JACKSONVI LLE, )
)
Respondent . )
Appeal from City of Jacksonville.
Carlyle F. Stout II1l, Medford, filed the petition for

review and argued on behal f of petitioners.

Tonia Moro, Medford, filed the response brief and
argued on behal f of respondent.

KELLI NGTON Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

REMANDED 05/ 17/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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1 Opi ni on by Kel lington.

2 NATURE OF THE DECI SI ON

3 Petitioners appeal an order of the city council denying
4 their application for tentative subdivison plat approval

5 FACTS

6 This is the third tine a city decision has been before
7 this Board concerning an application for tentative
8 subdivison plat approval for the subject property. In Ceci
9 v. City of Jacksonville, 19 O App 446, 449-50 (1990)
10 (Cecil), we stated the follow ng facts:

11 "On August 9, 1989, [petitioners] applied for

12 tentative plat approval. The subject property is

13 vacant, includes 16.03 acres and is |ocated within

14 the city's adopted urban growh boundary (UGB).

15 The subject property is designated Urban Single

16 Fam |y Residential in the conprehensive plan and

17 is zoned R1-8, Single Famly Residential (8,000

18 square foot m nimum |l ot size).

19 "The application was considered by the city's
20 subdi vision commttee on Septenber 6, 1989. The
21 pl anni ng conm ssion considered the request at a
22 public hearing on Septenmber 12, 1989. The matter
23 was continued twice by the planning conmm ssion,
24 once to September 25, 1989 and a second tine to
25 Cct ober 10, 1989 to allow the applicant tinme to
26 submt additional witten material. At its
27 Cct ober 10, 1989 neeting, the planning conm ssion
28 voted to deny the application.
29 "[Petitioners] appealed the planning conm ssion's
30 decision to the city council. On Decenber 5,
31 1989, the city council held a hearing to review
32 the planning comm ssion's decision. At the
33 conclusion of the Decenmber 5, 1989 hearing, the
34 city council voted to reverse the planning
35 comm ssion and grant tentative plat approval. The
36 city council's decision was reduced to witing and
37 adopted by the city council on January 2, 1990."
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(Footnote omtted.)

At the time of our decision in Cecil, the city's plan
and |and use regulations were not acknow edged to be in
conpliance with the Statew de Planning Goals (goals) under

ORS 197. 251. Therefore, at the time we decided Cecil, the

city was required to apply all applicable goals to the
proposed tentative subdivision plat. ORS 197.175(2)(c). In
Cecil, we remanded the city's decision because the city had

failed to denonstrate the proposal's conpliance with Goal 5
(Open Spaces, Scenic and Historic Areas, and Natura
Resources).

After our remand in Cecil, the <city adopted an
ordi nance establishing a noratorium on new construction in
all areas of the city served by city water facilities.1 In
addition, the city scheduled a city council public hearing
"for the purpose of a Goal 5 review of the Silvercrest

[ Hei ght s] Subdi vision.” Schatz v. City of Jacksonville, 23

Or LUBA 40, 42 (1992) (Schatz 1). In Schatz | we outlined

t he subsequent chronol ogy of events:

"* * * At that hearing, the city council decided
to continue the hearing to May 6, 1991, for the
pur pose of reviewi ng the proposed subdivision for
conpliance with Statew de Planning Goals 1-14. *
* *

"On March 18, 1991, [the Land Conservation and

IWwe affirmed the city's noratorium ordinance in a decision unrelated to
the decision challenged in this appeal. Schatz v. City of Jacksonville,
21 Or LUBA 149 (1991).
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Devel opment Comm ssion (LCDC)] issued [a limted
acknow edgnment order] acknow edging the city's
conprehensive plan and | and use regul ati ons except
with respect to Goal 5 historic resources * * *,
On March 20, 1991, LCDC issued [a] Corrected
Enforcement Order [(Enforcenent Order)], directing
the city to apply certain standards in nmaking | and
use decisions prior to anending its plan and
regul ations to conply with Goal 5 with regard to
historic resources. * * *

"The <city council conducted several additional
hearings and neetings concerning the subject
tentative plat approval application in My and
June, 1991. On July 17, 1991, the city council
adopted the challenged order denying tentative
pl at approval.” (Enphasis in original; footnotes
omtted.) Schatz |, 23 O LUBA at 42-43.

In the local proceedings leading to the city's decision in
Schatz |, the city reversed its position in Cecil, and
denied the proposal based on a determ nation that the
proposal did not conply with Goal 5. In addition, in
Schatz I, the city also determ ned the proposal failed to
establish conpliance with Goals 6 (Air Wter and Land
Resources Quality), 8 (Recreation), 9 (Econony of the
State), 11 (Public Facilities and Servi ces), 12
(Transportation), and 14 (Urbani zation).

In our decision in Schatz I, we concluded the city's
determ nation that the proposal could be denied on the basis
of nonconpliance with the statew de planning goals, was
erroneous. This was because of the intervening LCDC limted
acknowl edgnent order and enforcement order. We remanded the
city's decision in Schatz | on the basis that wunder the

terms of the newy issued (and unappeal ed) LCDC enforcenment
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order, the city was required to apply certain enforcenent
order standards to establish conpliance with Goal 5, in

pl ace of Goal 5 itself. Specifically, we held:

"* * * Under the preceding assignnments of error,
we determine the city erred in denying the subject
application on the [basis of nonconpliance wth
t he goal s]. * * * We agree with petitioners that
the approval standards applicable to the subject
appl i cation are est abl i shed by t he city's
conprehensive plan and |and use regulations and
Attachment A and B of the enforcenment order.
However, the chal |l enged decision does not identify
and address the applicable standards in the city
pl an and regul ati ons and the enforcenent order. *
* * Therefore, we remand the chall enged deci sion
so the city may identify and apply applicable
pl an, land use regulation and enforcenent order
standards." (Footnote omtted.) Schatz |, supra,
23 Or LUBA at 50.

On remand after Schatz |, the city stated only the

following in its notice of remand proceedi ngs:

"As this is a remand hearing, the evidence
accepted may be limted. Argunent related to how
the application and evidence which presently
exists in the record conplies or fails to comply
with Jacksonville's Conprehensive plan, Chapter 16
of t he Jacksonville Land Devel opment Code
(particularly 16.12.02) and Chapter 92 of the
Oregon Revised States is welconed. * * *" Schatz
Il Record 343.2

After petitioners received this notice, they asked the
city to identify the specific standards governing their

application for tentative subdivision plat approval. The

2The local record for this proceeding includes the records from Cecil

Schatz | and the instant case, which we refer to as Schatz Il. W refer to
the record in this proceeding as Cecil Record __ ; Schatz | Record ___ _; or
Schatz Il Record ___, as appropriate.
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city responded that the applicable criteria are |ocated in
the Jacksonville Land Division Code Chapter 16, t he
Jacksonvill e Conprehensive Plan, the LCDC Enforcenent Order
and ORS chapter 92. Schatz 11 Record 347. Thereafter,
petitioners wote a letter to the city attorney, asking the
city to identify the applicable approval criteria. I n

response, the city attorney wote a letter to petitioner as

fol | ows:
"* * * | know the applicant is fully aware of the
standards and criteria that are applicable to the
appl i cati on. First, he has two conpetent
prof essionals representing or assisting him on
this matter * * *, Second, he has already

attempted to conply with the applicable standards
and criteria applicable to a subdivison tentative

pl at application. Third, the city has already
i ndi cat ed t he appl i cabl e criteria, al bei t
general ly.

"l told you I would further assist you in order to
appease your request for further assistance. As |
mentioned, it is not for me to determ ne what the
appl i cabl e standards and criteria are, that is for
the council to determ ne. The list below is a
list of standards and criteria that appear to be
wholly or partially applicable to the application.
The council may be asked to apply others not
listed and nmay do so. If, of course, there is
sonme reason you were not and should not have been
aware that other criteria were applicable and the
council rules that such is applicable, I am sure
the council wll entertain a request to continue
the hearing to allow you tine to denonstrate
conpl i ance.

"X * * * *
"Standards and Criteria Applicable to

"Tentative Plat Approval
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"1_

"2.
Code,

Conpr ehensi ve Pl an Provi si ons i ncl udi ng
Goal s,

"A.
"B.

" C.

"D.

"G

"H.

Policies and | nplenmentation strategies:
Envi ronment al Setting.
Hi storic Preservation.

Par ks, Recreation, Open Spaces - Natural
and Sceni ¢ Resources.

Econony.
Agricul ture.
Transportation.
Housi ng.

Land Use.

Jacksonville Land Devel opnent and Division

Titles 16 and 17, particularly:

"A. 16.12.080 - 16.12.080.

"“B. 16.20.010 - 16. 12. 050, i ncl udi ng
amendnents Ordi nances Nos. 324 & 327.

“C. 16.24.010 - 16.24.110.

"D. 16.28.010

"E. 17.20.020.

"F. 17.56.010 - 17.56.070.

State Law

"A. ORS Chapter 92, particularly ORS 92.050
- 92.095 as they may relate to tentative
pl at approval . Thi s chapter was anended
in 1991.

"B. ORS Chapt er 227, particul arly

ORS 227. 350. This section was anended
in 1991.
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"4. Amendnents and other provisions which nmay be
applicable or pertinent to the discussion.

"A. Ordinance 358, Mratorium

"B. Ordinance 365, Revi ses Road Gr ade
requirenents.

"C. Ordinance 366, Revi ses Private Wy
requi renents.

"D. Historic Protection Ordinance.
"x x *x % *"  Schatz Il Record 353-55.
VWhen the city council convened its remand hearing,
petitioners submtted a notion to the <city counci
requesting that it identify the standards relevant to their
application for tentative plat approval. The city counci

denied ©petitioners’ not i on. Schatz 11 Record 432.

Thereafter, the city denied petitioners' application, and
this appeal foll owed.
MOTI ON TO DI SM SS

The city nmoves to dismiss this appeal. The city argues
that the petition for review inproperly invokes this Board's
jurisdiction based on petitioners' m staken characterization
of the challenged decision as a land use decision and
i nproperly requests relief under ORS 197.835(7). According
to the city, the challenged decision is a |limted |and use
deci sion, for which our scope of review is established by
ORS 197.828. Therefore, the city argues petitioners failed
to carry their burden of establishing our jurisdiction over

the challenged Iimted | and use deci sion.
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The petition for review establishes the challenged
decision is one to deny a tentative subdivison plat for a
proposed subdivision, and that the city applied provisions
of its plan and zoning ordinance in reaching its decision.
Therefore, whether the challenged decision is correctly
characterized as a |and use decision or a limted |and use

deci si on, we have jurisdiction.

The city's notion to dism ss is denied.
PRELI M NARY | SSUE

Whet her the chall enged decision is a |and use deci sion
or alimted |and use decision is an issue that potentially
affects the procedures required to be followed by the |oca
gover nnent and our scope of review.  Accordingly, we address
this issue before turning to petitioners' assignnents of
error.

ORS 197.010(12) defines "limted | and use decision" as:

"* * * g final decision made by a | ocal governnment
pertaining to a site wthin an urban growth
boundary whi ch concerns:

"(a) The approval or denial of a subdivision or
partition, as described in ORS chapter 92.

ORS 197.010(12) requires that a I|imted |and use
deci sion concern property located within an urban growth
boundary (UGB). In Cecil, this Board refused to apply an
exception to our jurisdiction which preceded the 1991

legislation creating limted |and use decisions (previous
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subdi vi son exception).3 The previous subdivison exception
was al so predicated on property being located within a UGB

In Cecil, supra, 19 Or LUBA at 452, we stated:

"* * * jt is clear that the [previous subdivision
exception to LUBA's jurisdiction] only applies
where the subdivision is located within a UGB.
Further, we believe that a subdivision can be
| ocated within a UGB in the sense intended by [ORS
197.015(10)(b) (B)(1989)] only where a jurisdiction
has an established UG. A UGB is not established

until it is acknow edged. Bransconb v. LCDC, 64
O App 738, 669 P2d 124 (1983); Roth v. LCDC, 57
O  App 611, 646 P2d 85 (1982)." (Enphasi s
supplied.)

ORS 197. 195 governs the procedures to be enployed by a
| ocal government in acting on an application for a limted
| and use decision. ORS 197.828 governs our scope of review
of limted land use decisions. Both ORS 197.195 and
ORS 197.828 presuppose the existence of an acknow edged
| ocal conprehensive plan and |land use regulations, as no
goal inquiry is required by or contenplated in either. I n
ot her words, these statutes contenplate that all inquiries
about the goal conpliance of a city's plan and |and use
regul ati ons have been conpleted, and that LCDC has
acknow edged those provisions to be in conpliance with the

goal s. We conclude that for the purposes of determ ning

3ORS 197.015(10)(b)(B)(1989) provided that a |and use decision subject
to LUBA review did not include a | ocal government decision:

"[w] hich approves or denies a subdivision * * * |ocated within
[a UEB] where the decision is consistent wth land use
standards. * * *"
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whether a city decision is alimted | and use decision under
ORS 197.015(12), a UGB is not established until the city's
conprehensive plan and |and wuse regulations are fully
acknowl edged. 4 Therefore, because the city's conprehensive
plan and Jland use regulations here are not fully
acknowl edged, the chall enged decision is not a limted |and
use decision. Rather, the challenged decision is a |l and use
deci si on.

FI RST ASSI GNMENT OF ERROR

"Respondent violated ORS 197.763(3)(b) and (5)(a)

in failing to |Ilist al | appl i cabl e approval
criteria fromits ordinance and plan prior to and
at the outset of the hearing. Respondent's

violations constituted procedural error which
prejudi ced the substantial rights of petitioners
under ORS 197.835(7)(a)(B) and OAR 661-10-
071(2)(c)."

The city did not follow the procedures established by
ORS 197.763 during the |local proceedings leading to the

decisions challenged in Cecil, Schatz | or this appeal.

Petitioners argue the city should have conplied wth
ORS 197.763 in the city ©proceedings I|eading to the
chal l enged decision and particularly with the requirenents
of ORS 197.763(3)(b) and (5)(a) that the city Ilist the
standards that apply to their application.

Respondent contends that ORS 197.763 did not apply to

4We do not mean to suggest that a |inmited acknow edgnent order, which
i ncl udes acknowl edgnent that a city conplies with Goal 14, is ineffective
for other purposes.
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t he proceedi ngs bel ow, because that statute does not apply

to proceedi ngs on remand. Respondent contends:

"* * * petitioners are prevented fromraising [the
issue of the ~city's nonconpliance wth ORS
197.763] as they failed to object to the first
notice which initiated the first public hearing on

their application. It was the notice issued on
Septenber 1, 1989 that was subject to conpliance
with any statutory requirenents.” Respondent ' s
Brief 8.

As a general proposition, we agree with the city that
on remand, unless the l|ocal code requires otherw se, the
city need not repeat the entire process it followed in

maki ng the original decision. Wntland v. City of Portland,

23 Or LUBA 321, 326-27 (1992); Bartels v. City of Portland,

23 Or LUBA 182, 185-86 (1992); Washington Co. Farm Bureau V.

Washi ngton Co., 22 Or LUBA 540 (1992). However, the city's

contentions that ORS 197. 763 was applicable to the Septenber
1, 1989 notice of |ocal proceedings and that petitioners
should have raised an issue at that tinme concerning
conpliance with ORS 197.763, is untenable. ORS 197. 763 was
not effective until October 3, 1989, whereas the city's
notice of hearing (about which it says petitioners should
have rai sed an issue regarding conpliance with ORS 197.763),

is dated Septenber 1, 1989.5 Therefore, petitioners were

5No party contends that under ORS 227.178(3), ORS 197.763 is not
applicable to the city's proceedi ngs because it was not in effect when the
subj ect application was first submtted. However, we explain, infra, that
ORS 227.178(3) does not control the standards applicable to the subject
application because the city's conprehensive plan and |and use regul ati ons
were not acknow edged when the subject application was first subnmitted.
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not required to object to the city's notice of the I|oca

proceedings leading to the decision appealed in Cecil,
because the city was under no obligation at that tinme to
apply ORS 197.763.6 Petitioners had no basis under ORS
197.763 to object regarding the city's Septenmber 1, 1989
notice.

There is another reason why we believe the city erred
by not applying ORS 197.763 to the city proceedi ngs | eading
to the decision challenged in this appeal. This case is
unique in the sense that the unappealed, LCDC |limted
acknowl edgnent and enforcenent orders changed the standards
applicable to petitioners' application after the city's
first decision in Cecil. In view of that change, in Schatz
I, 23 O App at 50, we specifically stated that we renmanded
the challenged decision so the city could identify the
standards applicable to petitioners' application.

Notwi t hstandi ng our direction to the city in Schatz |1,

there has never been a city proceeding on petitioners'

6ln Cecil, supra, 19 Or LUBA at 454 n 9, we specifically stated the
foll owi ng regarding then intervenors-respondent's (now petitioners') notion
to dism ss:

"[We reject the portion of intervenors-respondent's * * *
motion to dismiss in which they claim petitioner failed to
adequately raise below the issues he presents in this appeal.
Al t hough we disagree with intervenors-respondent's contention
that the «current 'raise it or waive it' ©provisions of
ORS 197.763, which became effective October 3, 1989, or the
nmore limted 'raise it or waive it' provisions of ORS 197.762
applicable within UG s generally apply in this case, the
i ssues asserted in petitioner's three assignnents of error were
rai sed [ by evidence he submtted below]"
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application in which the city has identified the standards
applicable to petitioners' application after the effective
date of the LCDC limted acknow edgnent and enforcenent
orders. The notice of hearing on remand and city attorney
letter discussed, supra, generally identify nearly every
plan and ordi nance provision as potentially applicable to
petitioners' application. However, the notice itself is
extrenely general, and the city attorney's letter was also
general but, nore inportant, it reserved to the city the
right to change its mnd concerning which standards apply.
Nei t her of these are the equivalent of identifying standards
applicable to petitioners' application, as required by
ORS 197.763(3) (b).

In Bradbury v. City of |Independence, 22 O LUBA 783

(1991), this Board was presented with a simlar situation

We st at ed:

"* * * The city argues that after remand by this
Board, there was no requirenent t hat t he
appl i cabl e standards be specifically identified by
the city. According to the city, it is enough
that the applicable requirements are located in
the city's code and in ORS chapter 822 [relating

to wecker licenses]. The city also argues that
petitioner had no right after remand to present
addi ti onal evi dence or argunent. The city
mai ntains that all it was required to do was to

adopt findings based on the record nade during the
heari ngs held on petitioner's application in 1989.

"ORS 197.763(3)(b) and (5)(a) require the city to
identify the standards the city believes to be
applicable to an application for quasi-judicial

Page 14
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| and use approval prior to its hearings on such an
application.3 * * *

"3 While ORS 197.763 was not in effect at the time
the application for the wecking certificate was

filed with the city, it was in effect after we
remanded the city's first decision on the
application in [LUBA s first decision]. *okoxn
Bradbury v. City of |ndependence, supra, 22 O
LUBA at 785.

We believe the principles articul ated above in Bradbury
are equally relevant to this appeal. We conclude it was
error for the city to fail to conply with ORS 197. 763. I n
particular, the city erred by failing to identify the
standards applicable to petitioners’ application for
tentative plat approval, as required by ORS 197.763(3)(b)
and (5)(a).” W note that in Caine v. Tillamok County,

_____ O LUBA __ (LUBA No. 92-153, April 22, 1993), slip
op 5, we acknowl edged this Board has not yet determ ned
whet her, or to what extent, ORS 197.763 applies to |ocal
proceedi ngs on remand. In this opinion, we do not mean to
announce a general rule that all requirenents of ORS 197.763
apply to all |ocal remand proceedings. W sinply hold that

in the unique circunstances presented in this case, in which

(1) the applicable standards were different after remand due

7I'n addition, we do not understand the city to contend that it conplied
with the other requirenents of ORS 197.763 during its proceedings on
petitioners' application.
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to intervening LCDC limted acknow edgnent and enforcenment
orders, (2) a prior opinion of this Board specifically
required the | ocal governnent to identify applicable
standards, and (3) there had never been a |ocal proceeding
in which the local government conplied with ORS 197.763 --
ORS 197.763 is applicable to the Ilocal proceedings on
remand.

W are required to reverse or remand the city's
decision if the city failed to follow applicable procedures
in a manner that prejudiced petitioners' substantial rights.
ORS 197.835(7)(a)(B). The substantial rights of parties
include the "rights to an adequate opportunity to prepare
and submt their case and a full and fair hearing."

Bradbury, supra; Miller v. Polk County, 16 Or LUBA 771, 775

(1988). Her e, it was not reasonably possible for
petitioners to determ ne what standards the city woul d apply
to their application. Under these circunstances, we believe
petitioners' substantial rights to prepare and submt their
case was prejudiced by the city's failure to identify the
applicabl e standards. Again, our decision in Bradbury,
supra, 22 Or LUBA 785-86, is instructive:

"In this case, in the absence of the relevant
standards being identified by the city, petitioner
was in no position to present evi dence

establishing that he net the approval standards
whi ch t he city bel i eved appl i ed to hi s
application. * * *"

We conclude the challenged decision nust be remanded
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for the city to conply with ORS 197.763 by providing
petitioners with adequate notice of, and an opportunity to
be heard concerning, the standards applicable to their
application for tentative subdivison plat approval.

One further point nerits coment. While no party
argues that the city erred in applying standards in the LCDC
enforcenent order to the application because the enforcenent
order was not a standard in effect at the time their
application was first submtted to the city, the issue
potentially could bear on this appeal. ORS 227.178(3).
Therefore, to avoid unnecessary confusion on remand, we
point out why the standards in the LCDC enforcenent order
may be applied to petitioners' application.

ORS 227.178(3) provides as foll ows:

"If the application was conplete when first
submtted * * * and the city has a conprehensive
plan and |and use regul ati ons acknow edged under
ORS 197. 251, approval or denial of the application
shall be based upon the standards and criteria
that were applicable at the tine the application
was first submtted.” (Enmphasis supplied).

In Schatz |, supra, 23 Or LUBA at 46, we stated:

"Because the city's conprehensive plan and | and
use regulations were not acknow edged when the
subject application was initially filed, ORS
227.178(3) does not restrict the applicable
standards to those in effect when the application
was fil ed. Territorial Neighbors v. Lane County,
16 O LUBA 641, 646-47 (1988). * * *"

Therefore, any relevant requirenents in the LCDC enforcenent

order may be applied to petitioners' application.
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The first assignnent of error is sustained.

SECOND ASSI GNMVENT OF ERROR

"Respondent comm tted procedur al error in
rejecting and excluding fromthe record, specific,
rel evant and probative evidence relating to
approval criteria later used by the city in making
its decision.”

During the remand proceedi ngs, petitioners attenpted to
introduce new evidence into the local record. The city
rejected some of petitioners' new evidence on the basis that
it was irrelevant to the existing application because it
related to how the nodified proposal could neet city
st andar ds.

The city has the discretion to approve or deny the
tentative subdi vi son pl at based upon t he ori gi nal
application, and absent |ocal code provisions to the
contrary, nothing requires the city to allow nodifications
to the application for proposed devel opnent. There are no
standards of which we are aware requiring the city to all ow

nodi fications to an existing application. See Sinpnson V.

Marion County, 21 O LUBA 313, 325 (1991). Therefore, the

city was free to reject petitioners' evidence concerning
proposals to nodify the application and to show that, as
nodi fi ed, the proposal conplies with rel evant standards.

As far as we can tell, it appears the evidence the city
rejected, which is at issue under this assignnment of error,
falls into this category and, if so, the city did not err by

rejecting it. However, we note the city's brief reflects a
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fundanmental m sunderstanding of the city's obligations on
remand in this case. On remand, the city is required to
conduct a hearing which conplies with ORS 197.763, at which
petitioners are allowed to present evidence and argunent to
establish the existing proposal's conpliance wth all

rel evant standards. I n Bradbury, supra, 22 O LUBA at 786,

we st at ed:

"[We believe the city was required to identify
the relevant standards after this Board's remand
* * *  put also was * * * required to hold an
evidentiary hearing to allow petitioner to present
evidence and argunent concerning the proper
interpretation and application of those standards
to his application. Mrrison v. City of Portland,
70 Or App 437, 689 P2d 1027 (1984)."

The second assi gnnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"The city m sconst rued appl i cabl e | aw in
determ ning that conprehensive plan goals and
pol i ci es, i npl ementing ordi nances, and state
statutes <constituted approval criteria. Wher e

approval <criteria were properly identified, the
city's decision is not supported by substantial
evi dence in the whole record.”

This assignment of error alleges that the city
i nproperly applied various standards to the proposal.
Because the city will be required on remand to identify the
standards relevant to petitioners' application, and to
accept new evidence on remand relating to the proposal's
conpliance with those standards, no purpose is served by
resolving petitioners' challenges to the manner in which

standards were applied in the decision challenged in this
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1 appeal.
2 The third assignnment of error is denied.

3 The city's decision is remanded.
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