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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

OREGON RAPTOR CENTER, SUSAN )
LAFONTAI NE and LEE LAFONTAI NE, )
)

Petitioners, ) LUBA No. 93-031
)

VS. ) FI NAL OPI NI ON

) AND ORDER

CITY OF SALEM )
)
Respondent . )

Appeal from City of Sal em

Daniel J. Stotter, Eugene, filed the petition for
review and argued on behal f of petitioners.

Paul A. Lee, Assistant City Attorney, Salem filed the
response brief and argued on behalf of respondent.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN
Referee, participated in the decision.

AFFI RMED 06/ 02/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a city determ nation that a raptor
rehabilitation center does not qualify as a hone occupation
under the Sal em Revi sed Code (SRC).
FACTS

The subject property includes a residence and garage

| ocated on a residential | ot within a residential
subdi vi si on. The subject property is zoned Milti-Famly
Residential (RM. Properties in the area are generally
zoned RM or Single Fam |y Residential. The proposal is to

determ ne whether the existing operation of the Oregon
Raptor Center may continue in its present |ocation as a hone
occupati on. If the Oregon Raptor Center is determned to
qualify as a honme occupation, it would be considered a use
permtted outright under the RM zoning district.

The chall enged decision describes the characteristics

of the raptor center as foll ows:

"The Oregon Raptor Center was incorporated in
1989, although the center has been operating at
this location since 1984. A 1990 Annual Report
shows revenues being generated from a nenbership
program Adopt - A- Rapt or program grants,
contributions, and Sales/Denonstrations in the
anount of $5,548.01. Expenses were distributed to
rapt or housing, veterinary expenses, nedical (non-

veterinary), raptor food, food aninal car e,
mar ket i ng, adm ni strati on, and m scel | aneous
cat egory.

"According to the material that was submtted to
the City by the applicants, the Oregon Raptor
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Center is a private non-profit corporation and is
staffed by unpaid volunteers. The Center serves
an area that i ncl udes Mari on, Bent on, Li nn
Li ncoln, Tillamok, Clackamas, Miltnomah, PolKk,
Yamhi I | and Washi ngton Counti es.

"The purpose of the Raptor Cent er is to
rehabilitate sick, injured, and orphaned raptors
(birds of prey) for return to the wld; conduct
and support research about raptors and their
envi ronnment; conduct and support public education
activities about raptors; and support |egislative
and governnental actions to protect raptors, other
wldlife, and their environnment. It is licensed
and regulated as a wldlife rehabilitation
facility by the Oregon Department of Fish &
WIldlife and is also regulated by the U S. Fish &
WIidlife Service * * *,

"The information which was ©provided to the
Planning staff indicates that the Center cares
[for] from 10-60 raptors at any one tinme[,]
dependi ng upon the season. There are currently 5
permanent raptors on the site that are used for
educati onal purposes. During 1990, the Center
cared for 105 birds of prey.

"Species of raptors that are served by the center
i ncl ude Tur key Vul tures, Swai nson' s Hawks,
Ospreys, Northern Harriers, Sawwhet Ows, Barn
OM s, Cooper Hawks, Sharpshinned Hawks, Pygny
OM s, Western Screech OMs, Geat Horned OM s, Red
Tail ed Hawks, Rough Legged Hawks and Anerican

Kestrels. The raptors are constrained either by
fixed | eash perches indoors or in cages that neet
state and federal standards. According to the
applicant, there are 21 active raptor cages on the
prem ses. Smal | cages, which are located in the

inside of the dwelling, range from 3.0 square feet
(1.5 by 2.0 feet) to 6.0 square feet (2.0 by 4.0
feet) [sic]. Qut si de cages range from 8.0 square
feet (2.0 by 4.0 feet) to a single large cage of
154.0 square feet having dinensions of 11.0 by
14.0 feet. The doors of the dwelling have | ocking
screen doors and all wndows are secured wth
screeni ng.
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"Accordi ng to t he applicants, raptors are
generally fed frozen food, which includes gophers,
m ce, chicks, rats, and road killed animls. Road
killed wildlife is transported to the site for
raptor food by seven individuals who have been
aut horized by the Departnment of Fish and WIldlife

* * %

"Live mce, chicks, and rats are also kept on site
as food for the raptors. The live animals are
either kept in glass aquariunms, a netal brooder,
or a nodified mnk cage with supplenental neta
screening and are 'generally' euthanized prior to
feeding to raptors.

"Both live food and road killed animls require
sone degree of preparation which includes cleaning

and cutting. According to the applicants, food
storage and rearing activities have been inspected
and approved by County Health O ficials. It is
unknown what quantity of food, live or frozen, is
stored on site at any one tine.

"Al'l cages, according to the applicants, are
cleaned twice a day wth veterinary quality
germ cidal cleaning agents. Refuge nmateri al
which includes food waste, is disposed of in
plastic |ined, doubled |ayer garbage bags and

removed from the site every week. \Wen dunpsters
are full prior to pick up day, refuge material is
taken directly to a garbage transfer site or '* *
* other arrangenents are made for alternative
di sposal * * *' by volunteers."” Record 78-80.

The city planning conm ssion determned the raptor
center constitutes a home occupation under the SRC The
city council took review of the planning comm ssion
decision. After a public hearing, the city council reversed
the planning comm ssion, and determ ned the raptor center
does not qualify as a home occupation under the SRC Thi s

appeal followed.
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FI RST ASSI GNMENT OF ERROR

"Respondent erred in determning that [the Oregon
Rapt or Cent er] does not conply with SRC
124.020(g)."

SRC 124.020(g) limts the anount of space that may be

devoted to a home occupation as foll ows:

"The total floor area of buildings on the
prem ses, including accessory buildings, devoted
to the home occupation shall not exceed 25 percent
of the habitable space of the dwelling prior to
establ i shnent of the hone occupation.™

Petitioners argue the city incorrectly determ ned that
the floor area devoted to the raptor center exceeds 25% of
the total habitable space of the residence. Petitioners
contend the city failed to properly interpret SRC 124.020(Q9)
in its decision. Petitioners argue there are reasonable
interpretations of SRC 124.020(g) wth which the raptor
center conplies. According to petitioners, "the total floor
area of buildings * * * devoted to the honme occupation”
should be interpreted to nean floor area in buildings which
are "devoted" to the home occupation. Under this
interpretation, floor area used for raptor center activities
in the dwelling itself would not be included in the
cal cul ation required by SRC 124. 020(g), because the dwelling
itself is not "devoted" to the raptor center. Petitioners
alternatively contend SRC 124.020(g) should be interpreted
to nean that not nore than "25 percent of the habitable
space [in] the dwelling" can be used for the hone

occupati on.
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This Board is required to defer to a | ocal governnent's
interpretation of its own ordinances, so long as the
proffered interpretation is not clearly wong. Clark v.

Jackson County, 313 Or 508, 515, 836 P2d 710 (1992); West v.

Cl ackamas County, 116 Or App 89, 94, P2d _ (1992).

The <city interprets SRC 124.020(g) in its findings at
Record 23-24. These findings indicate the city interprets
"the total floor area of buildings on the prem ses * * *
devoted to the honme occupation” to require it to identify,
within the buildings Ilocated on the subject property
(including the garage), the total amunt of floor area
"devoted" to raptor center activities. The findings further
explain this total floor area cannot be greater than 25% of
the habitable space in the dwelling. There is nothing in
the words, policy or context of SRC 124.020(g) to suggest
that the city's interpretation is erroneous. Therefore, we
nmust defer to it.

Petitioners also argue the city's determ nation of the
amount of habitable space in the dwelling is not supported
by substantial evidence in the whole record.l Petitioners
specifically argue there is no basis for the city to reduce
the total area of the dwelling by 20-30% in determ ning the

amount of habitabl e space.

lpetitioners do not challenge the evidentiary support for the city's
deternmination concerning the total floor area devoted to raptor center
activities.
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1 SRC 111.090(a) defines "habitable space" as follows:

2 "* * * gpace in a structure for living, sleeping,

3 eati ng, or cooki ng. Bat hr oons, toil et

4 conpartnents, closets, halls, storage or wutility

5 space, and simlar areas, are not considered

6 habi t abl e space.”

7 The city wutilized county tax assessor records to
8 determne the total amobunt of space within the residence is
9 2,396 square feet. The city determ ned the amount of
10 "habitable space"” as foll ows:
11 "To estimate the 'habitable space' as defined
12 under SRC 111.090(a) and determ ne the area that
13 can be devoted to a honme occupation [on the
14 subj ect property], the total floor area of the
15 County Assessor's figures nust be reduced by 20 to
16 30% to account for the non-habitable area
17 (hal | ways, bat hr oons, cl osets, etc.) | eavi ng
18 approximately 1,600 to 1,900 square feet of
19 "habitable area.’ Therefore, the space used by
20 the Oregon Raptor Center for rehabilitating birds
21 of prey is estimted to be between 30 to 36
22 percent of the total habitable area of the single
23 famly structure, which exceeds the standards for
24 a home occupation.”™ Record 24.
25 It is well established that a staff report can contain
26 evidence upon which a decision naker may rely. McGowan V.

27 City of Eugene, 18 Or LUBA 299, 306-07 (1989), aff'd 102 O

28 App 512 (1990); MConnell v. City of West Linn, 17 O LUBA

29 502,
30 202

514 (1989); Scott v. City of Portland, 17 Or LUBA 197,

(1988). Here, the January 11, 1993 staff report

31 provides evidentiary support for the city's determ nation of

32 the anount of habitable space in the dwelling, explaining

33 that

the total floor space of 2,396 square feet should be

34 reduced by 20-30% to account for non-habitable areas.
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Record 12. We conclude the city's determnation that the
raptor center fails to conmply wth SRC 124.020(g) is
supported by substantial evidence in the whole record.

The first assignnment of error is denied.

OTHER ASSI GNMENTS OF ERROR

Petitioners challenge the «city's other bases for
determning the raptor center does not neet the SRC
standards for a honme occupati on.

The chal |l enged deci si on determ nes the requested use of
the property for a hone occupation is denied because the
raptor center does not satisfy the SRC standards for a hone
occupati on. It is well established that to support a
deci sion denying proposed developnent, a |ocal governnent
need only adopt adequate findings supported by substanti al
evidence that the proposal fails to neet at |[|east one

appl i cabl e standard. See Garre v. (Clackamas County, 18 O

LUBA 877, aff'd 102 Or App 123 (1990). We sustain above the
chal l enged decision's determnation that the raptor center
fails to conmply with SRC 124.020(9). Therefore, no purpose
is served in reviewing petitioners' other assignnments of
error.

The city's decision is affirmed.
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