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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

| NTERLACHEN, | NC., TOM BURNS, )
ROBERT JOHNSON, JANE GRAYBI LL, )
and JEAN RI DI NGS, )
) LUBA No. 92-157
Petitioners, )
) FI NAL OPI NI ON
VS. ) AND ORDER
)
CITY OF FAIRVIEW and PORTLAND )
)
)
)
)

METROPOLI TAN AREA LOCAL
GOVERNMENT BOUNDARY COWM SSI ON

Respondent s.
Appeal from City of Fairview and Portland Metropolitan
Area Local Government Boundary Conmmi ssion.
Robert S. Sinon, Lake Oswego, represented petitioners.

Wl liam Brunner, Portland, represented respondent City
of Fairview

M chael B. Hust on, Assi st ant Att or ney General ,
Portl and, represented respondent Portland Metropolitan Area
Local Governnent Boundary Conm ssi on.

HOLSTUN, Referee; SHERTON, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

Dl SM SSED 07/ 19/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a Portland Metropolitan Area Local
Gover nnment Boundary Comm ssion (Boundary Conm ssion) order
approving the City of Fairviews request to annex the
southern half of Fairview Lake, previously located in
uni ncor porated Ml tnomah County. Petitioners also appeal
the city resolution that initiated the annexation request.
| NTRODUCTI ON

The requested annexation is a "boundary change" as
defined by ORS 199.415(4) and (12).1 For purposes of
consi dering proposed boundary changes, the subject property
lies within the jurisdiction of the Boundary Comm ssion.
ORS 199. 460.

Under ORS 199.490(2)(a)(B), the <city nmy adopt a
resolution initiating consideration of an annexation request

by the Boundary Conm ssi on:

"* * * ypon receiving witten consent to
annexation from a mjority of the electors
registered in the territory proposed to be annexed
and written consent to the annexation of their
land fromthe owners of nore than half the land in
the territory proposed to be annexed."

The <challenged <city resolution declares the city

"received the necessary 'consents' in sufficient nunbers to

10RS 199. 415(4) defines boundary changes to include both major and ninor
boundary changes. ORS 199.415(12) defines mnminor boundary change as
i ncluding "annexation * * * of territory to or froma city * * *_"
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meet so-called 'double majority' annexation requirenments * *
* as authorized by ORS 199.490(2)(a)(B)." The first
paragraph of the Boundary Conmm ssion order simlarly
determ nes "the resolution and consent neet the requirenents
for initiating a proposal set forth in ORS 199.490,
particularly Section (2)(a)(B)." The chal |l enged Boundary
Conm ssi on order then applies the standards set forth at ORS
199. 462 and approves the requested annexation.?
PETI TI ONERS' CHALLENGE

Petitioners <contend the <city never received the
required consent fromthe owners of nore than half the |and
in the territory proposed to be annexed, because the
ownership of the |ake bottom is unsettled.3 Petitioners
contend the city commtted error in adopting the chall enged
resol ution wi t hout t he consent required by ORS

199.490(2)(a)(B) and that the Boundary Comm ssion simlarly

20RS 199. 462 provides, in part, that the

"* * * poundary commi ssion shall consider |ocal conprehensive
pl anning for the area, econonic, denographic and soci ol ogica
trends and projections pertinent to the proposal, past and
prospective physical devel opnent of |and that would directly or
indirectly be affected by the proposed boundary change or
application under ORS 199.464 and the [statew de planning]
goal s adopted under ORS 197.225."

3petitioners have also appealed the Boundary Conmission order to the
court of appeals and request that we delay issuing a decision in this
matter until the court of appeals determ nes whether it mmy consider the
di sputed property ownership issue. Because we conclude the reviewability
of the property ownership issue in the separate appeal of this matter
before the court of appeals has no bearing on our jurisdiction, we see no
reason to further delay our decision in this mtter.
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erred in its final order in concluding the consent required
by ORS 199.490(2)(a)(B) was given.*
DECI SI ON

The Boundary Conm ssion noves to dism ss this appeal
argui ng appeal of the chall enged Boundary Conm ssion order
is wthin the exclusive jurisdiction of the court of
appeal s, pursuant to ORS 197.825(2)(d) and 199.461(4). For
t he reasons explained below we agree. Al t hough the city
does not nove to dismss this appeal with regard to the
challenged city resolution, we raise the question of our
jurisdiction over that resolution on our own notion and
conclude that we lack jurisdiction over the city resolution
as wel | .

A Boundary Conm ssi on Order

ORS 199.461(4) provides, in pertinent part, as follows:

"* * * Jurisdiction for judicial review of [orders
on boundary changes] is conferred upon the Court
of Appeals. Except as provided in ORS 183.315(1),
any person interested in a boundary change my
petition for judicial review of the order under
ORS 183.482."5

4Actual |y, petitioners argue the Boundary Commission erred in relying on
evi dence produced by the city and statenents by the county assessor, wth
regard to the ownership issue. There does not appear to be any rea
di spute that a quiet title action in circuit court is the only way to
definitively determ ne ownership of the disputed | ake bottom Petitioners
conplaint appears to be that the <city and the Boundary Comm ssion
deternmi ned the annexation request could proceed as it did, notw thstanding
the current |evel of uncertainty about ownership of the | ake bottom

SORS 183.482 sets out the procedure and scope of review for court of
appeal s review of state agency contested case orders.
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In Kal m opsis Audubon Soc'y v. Div. of State Lands, 66 O

App 810, 676 P2d 885 (1984), the court of appeals held that
under then existing statutory provisions, an Oregon Division
of State Lands renoval-fill permt could be appealed to LUBA
under Oregon Laws 1979, <chapter 772, section 4(1l), as
anmended by Oregon Laws 1981, chapter 748, section 35 (to
consi der conpliance with the statew de planning goals), and
under ORS 183.482 to the court of appeals (to consider other
i ssues properly raised under ORS 183.482(8)).

At the time of the court of appeals' decision in

Kal m opsi s Audubon, LUBA's scope of review of state agency

| and use decisions was limted to determ ning whether the
decision violated the statew de planning goals. O Laws
1979, ch 772, 8 5(4)(b), as anended by Or Laws 1981, ch 748,
8§ 36. LUBA's scope of review of state agency |and use
decisions is still limted to determning conpliance with
the statew de planning goals. ORS 197.835(7)(b). It was
this limtation on LUBA's scope of review of state agency
| and use decisions that |led the court of appeals to concl ude
it shared jurisdiction with LUBA to review the state agency

| and use decision at issue in Kal m opsis  Audubon.

Kal m opsi s Audubon, supra, 66 Or App at 815-16. However, as

the court of appeals noted in its decision, the statutes
governing review of state agency | and use decisions by LUBA
subsequently wer e anmended. I d. at 816 n 2.

ORS 197.825(2)(d) now provides as follows:
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"[LUBA's jurisdiction does] not include those |and
use decisions of a state agency over which the
Court of Appeals has jurisdiction for initial
judicial review under ORS 183.400, 183.482 or
ot her statutory provisions." (Enphasis added.)

ORS 197.825(2)(d) excludes from our jurisdiction those
state agency |and use decisions over which other statutory
provisions give the court of appeals responsibility for
initial judicial review Because ORS 199.461(4) gives the
court of appeals responsibility for initial judicial review
of the <challenged Boundary Comm ssion order, we |ack
jurisdiction to review the Boundary Conm ssion order
chall enged in this appeal.

Petitioners' argunment that LUBA has jurisdiction over
the challenged Boundary Conmission order is based on
petitioners' contention that the court of appeals' scope of
review under ORS 183.482 is limted. Petitioners contend
the court of appeals may not consider petitioners' argunment
that the Boundary Comm ssion erred in accepting the city's
position that it received "witten consent to the annexation
of their land from the owners of nmore than half the land in
the territory proposed to be annexed," as required by
ORS 199. 490(2) (a) (B).

We express no position <concerning the nerits or
reviewability of that question in petitioners' pending

appeal of the Boundary Comm ssion order before the court of

Page 6



© 00 ~N oo o b~ w N

e e e
o o A W N B O

appeal s. ¢ However, even if petitioners are correct, ORS
197.825(2)(d) now makes it clear that where the court of
appeals has jurisdiction for 1initial review of a state
agency decision, the court's jurisdiction is exclusive, and
LUBA does not have jurisdiction to review the decision.
LUBA may not ignore the jurisdictional exclusion expressed
in ORS 197.825(2)(d).
B. City Resol ution

I n Vancouver Federal Savings v. City of Oregon City, 17

O LUBA 348 (1989), we held that a city resolution
initiating a Boundary Conmm ssion proceeding to consider
annexation of property to the city was not a |and use
deci sion subject to our review, because it was not a final
deci sion, as ORS 197.015(10)(a)(A) requires.’” In Vancouver

Feder al Savi ngs, we reasoned that while the «city's

resolution included findings concerning conpliance of the

6We note that petitioners do not explain why they believe conpliance
with ORS 199.490(2)(a)(B) falls outside the court of appeals' scope of
revi ew under ORS 183.482(8).

TORS 197.015(10)(a)(A) defines "land use decision" as foll ows:

"A final decision or deternmination made by a |ocal governnent
* * * that concerns the adoption, amendment or application of
[land use standards]."

Al t hough petitioners do not argue the chall enged decision is reviewable
by this Board as a "significant inpacts test |land use decision," see City
of Pendleton v. Kerns, 294 O 126, 653 P2d 992 (1982), we previously have
held that significant inpact test |and use decisions also nust be final
deci si ons. McKenzi e River Guides Assoc. v. Lane County, 19 O LUBA 207
(1990); CBHv. City of Tualatin, 16 O LUBA 399, 405 n 7 (1988).
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requested annexation with the city's conprehensive plan,
those findings did not ~constitute a final decision
concerni ng whether the requested annexation was consi stent
wth the city's conmprehensive plan. We determ ned the
Boundary Comm ssion renmai ned obligated to determ ne whet her
the proposed annexation was consistent with the city's
conprehensive plan in adopting its final order on the

requested annexati on. Vancouver Federal Savings, supra, 17

O LUBA at 354.

The resolution at 1issue in this appeal, although
adopted pursuant to a different subsection of ORS 199. 490,
simlarly is not a final land | and use deci sion. It sinmply
initiates the Boundary Conmm ssion annexation proceedings.
Petitioners attenpt to avoid this result by citing the
Boundary Comm ssion's reliance on the <city's decision
concerning the land ownership question, discussed supra.
According to petitioners, the city's resolution in this case
is different from the resolution at 1issue in Vancouver

Federal Savings because the City of Fairview s resol ution

became a final land use decision, at |least with regard to
the land ownership question, when the Boundary Conm ssion
chose in its final decision to rely on the <city's
determ nati on on that question.

We explained in Vancouver Federal Savings that our

determ nation that the <city's resolution |acked the

requisite finality mght be different if the Boundary
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Conm ssion were authorized to rely on the city's findings
concerning conpliance with applicable conprehensive plan

requi renents. However, in Vancouver Federal Savings, 17 O

LUBA at 354, we also concluded that "we [were] aware of no
authority allow ng the boundary comm ssion sinply to rely on
the the city's determ nation of plan conpatibility [in the
di sputed resolution] to establish conpatibility wth the
conpr ehensi ve plan.”

In this case, we disagree with petitioners' initial
prem se that the Boundary Comm ssion did not make an
i ndependent determ nation concerning whether the <city's
resolution conplies with the consent requirenment of ORS
199.490(2)(a)(B). The first paragraph of the Boundary
Comm ssi on order specifically makes that determ nation.$8

Even if the Boundary Comm ssion did not nmake its own
determ nation that the requirenents of ORS 199.490(2)(a)(B)
are satisfied in this case, and instead relied on the city
for that determnation, we fail to see how that reliance
woul d make the city's decision a final |and use decision

subject to our review. Qur suggestion in Vancouver Federa

Savi ngs, t hat a |ocal governnent's determ nation of

conprehensi ve plan conpliance in a resolution initiating an

8The Boundary Conmission's decision does appear to rely on information
supplied by the city and county tax assessor in making its determ nation,
but that does not nean that the Boundary Commission failed to determ ne
that the requirements of ORS 199.490(2)(a)(B) are satisfied in this case.
It sinply neans the Boundary Comni ssion relied on information conpiled by
the city and the assessor in nmaking that determ nation.
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annexation request mght constitute a final | and use
decision reviewable by this Board, was based on a
hypot hetical circunstance where the Boundary Conm ssion was
legally entitled to rely on that determ nation. The
requi site legal authority for such reliance concerning | ocal
gover nnent conprehensive plan conpliance determ nations was

| acki ng in Vancouver Federal Savings, and is lacking in this

case with regard to conpliance with the consent requirenents
of ORS 199.490(2)(a)(B).

The city resolution is not a final |and use decision
over which this Board has review authority.

This appeal is dism ssed.
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