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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
M CHAEL C. SM TH,
Petitioner, LUBA No. 93-036

FI NAL OPI NI ON
AND ORDER

VS.

CLACKAMAS COUNTY,

N N N N N N N N N

Respondent .

Appeal from Cl ackamas County.

M chael C. Smith, Oregon City, filed the petition for
review and argued on his own behal f.

M chael E. Judd, Chief Assistant County Counsel, Oregon
City, filed the response brief and argued on behalf of
respondent.

SHERTON, Chief Referee; HOLSTUN, Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RMED 07/ 13/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.

Page 1



© 00 ~N oo o b~ w N P

N N R R R R R R R R R R
kP O © O ~N o O b W N L O

22
23
24
25
26

27
28

Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a county hearings officer's decision
denying his application for a home occupation permt for a
mai | order business.
FACTS

The subject property consists of approximately 19
acres. It is designated Forest by the Clackamas County
Conprehensive Plan and is zoned Transitional Tinmber, 20 Acre
District (TT-20). Approximately five acres of the subject
property are developed with two dwellings, barns and other
out bui I di ngs. The property was once part of a large dairy
operation and was subsequently planted in hay. A portion of
t he subject property is currently used as |livestock pasture.
ASSI GNVENTS OF ERROR

Cl ackamas County Zoning and Devel opment Ordi nance
(ZDO) 403.04(B) provides that a honme occupation in the TT-20
zone  nust conmply with ZDO 403.05(A)(1) t hrough (5).
ZDO 403. 05(A) establishes criteria for approval of nonforest
dwellings and other nonforest uses in the TT-20 zone.

ZDO 403.05(A)(4) requires that a proposed nonforest use:

"Is situated upon generally unsuitable land for
the production of farm and forest products,
considering the terrain, adverse soil or Iland
conditions, drainage and flooding, vegetation,
l ocation and size of the tract|.;"

The county denied petitioner's application for a hone

occupation permt on the basis of nonconpliance wth
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ZDO 403. 05(A) (4). The county found the record does not
contain substantial evidence to support a determ nation that
t he subject 19-acre property is generally unsuitable for the
producti on of farm products.

Petitioners' assi gnnents of error chall enge the
county's interpretation of ZDO 403.05(A)(4). The sole issue
in this appeal is whether the county can interpret the
"generally unsuitable |and" standard of ZDO 403.05(A)(4) as
applying to the entire 19 acre property, rather than only to
the portion of the property on which the honme occupation is
proposed to be | ocated. Petitioner argues it 1is not
necessary to interpret ZDO 403.05(A)(4) as applying to the
entire property, because other ZDO standards |imt hone
occupations to a maxi num of 1,000 sqg. ft. of building space.
Petitioner al so argues t hat under t he county's
interpretation, it would be alnost inpossible to approve a
honme occupation in the TT-20 zone.

In the challenged decision, the county considered
petitioner's argunent t hat ZDO 403. 05(A) (4) should be
interpreted to require only the portion of the subject
property on which the proposed honme occupation wll be

| ocated to be generally unsuitable for farmuse, and found:

"* * * The TT-20 zoning district requires that a
proposed honme occupation satisfy * * * t he
nonforest use criteria [of ZDQ 403.05(A). Oregon
case |law and Cl ackamas County decisions have held
that to satisfy the nonforest use criteri[a] set
forth in [ZDO 403.05(A)(4), the unsuitability of
the subject property as a whole nust be
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denmonstrated. There is no |logical or |egal reason
that [ZDOQ  403.05(A)(4) should be accorded a
different interpretation for a hone occupation
application.”™ (Enmphasis added.) Record 3-4.

This Board is required to defer to a | ocal governnent's
interpretation of its own or di nances, unl ess t hat
interpretation is contrary to the express words, policy or

context of the |ocal enactnent. Clark v. Jackson County,

313 Or 508, 514-15, 836 P2d 710 (1992). This means we nust
defer to a local government's interpretation of its own
enactnents, unless that interpretation is "clearly wong."

Goose Holl ow Foothills League v. City of Portland, 117 O

App 211, 217, _ P2d _ (1992); West v. Clackamas County,

116 Or App 89, 93, 840 P2d 1354 (1992).

Past decisions of this Board and the appellate courts
have established that in the context of approving nonfarm
dwellings in an exclusive farm use zone, it is within the
county's di scretion to i nterpret | anguage virtually
identical to that of ZDO 403.05(A)(4) to require that the
entire property on which a proposed nonfarm dwelling is
proposed to be |located be generally wunsuitable for the

production of farm products. Smth v. C ackanas County, 313

O 519, 836 P2d 716 (1992). The TT-20 zone is also a
resource protection zone, albeit a forest zone rather than
an exclusive farmuse zone. Further, ZDO 403.05(A)(4) is an
approval standard not only for home occupations in the TT-20
zone, but also for nonforest dwellings and other nonforest

uses in the TT-20 zone. We see nothing inconsistent with
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the words, context or policy of the ZDO in interpreting
ZDO 403.05(A)(4) to require that the entire property on
which a home occupation is proposed to be |ocated be
generally unsuitable for the production of farm and forest
crops.1

The assignnents of error are deni ed.
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The county's decision is affirnmed.

11t would probably also be within the county's discretion to interpret
the |anguage of ZDO 403.05(A)(4) as petitioner suggests. See Wiester v.
Cl ackamas County, O LUBA ___ (LUBA No. 93-017, June 9, 1993),
slip op 19 (county acted within its interpretive discretion in interpreting
a standard in the General Tinber District (GID) zone worded identically to
ZDO 403.05(A)(4) as applying only to the land under the building where a
home occupation will be located); see also DLCD v. Coos County, O LUBA
__ (LUBA No. 91-193, Decenber 16, 1992). Under Cark v. Jackson County,
supra, a local governnent has the discretion to interpret the sane
| anguage, when found in different provisions of its code or wused in
different contexts, differently, so long as each interpretation is not
"clearly wong." This is not to say the county is free to arbitrarily vary
its interpretation of ZDO 403.05(A)(4) when acting on home occupation
permt applications, but nothing in the record establishes that the county
has done so here.
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