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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

SLI M SI MMONS, SHARON K. CATES, )
JIM L. CATES and ROY RUTSCHMAN, )
)
Petitioners, )
)
VS. )
) LUBA No. 93-045
MARI ON COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
APOSTOLI C CHRI STI AN CHURCH, )
)
| nt er venor - Respondent . )

Appeal from Marion County.

WIlliam G Paulus, Salem filed the petition for review
and argued on behalf of petitioners. Wth himon the brief
was Garrett, Hemann, Robertson, Paul us, Jennings & Constock.

Jane Ellen Stonecipher, Assistant County Counsel
Salem filed a response brief and argued on behalf of
respondent. Wth her on the brief was Robert C. Cannon,

County Counsel .

James L. Mirch, Salem filed a response brief and
argued on behalf of intervenor-respondent. Wth him on the
brief was Sherman, Bryan, Sherman & Murch

SHERTON, Chief Referee; HOLSTUN, Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RVED 07/ 27/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a Mari on County Boar d of
Conm ssi oners order approving a lot I|ine adjustnent and
conditional use permt for a church in an exclusive farm use
zone.
MOTI ON TO | NTERVENE

Apostolic Christian Church, the applicant bel ow, noves
to intervene in this proceeding on the side of respondent.
There is no objection to the notion, and it is all owed.
FACTS

This is the second tinme a county deci sion approving the
subject conditional use permt and lot |ine adjustnent has

been before this Board. In Simmons v. WMrion County, 22

O LUBA 759, 761 (1992) (Simmons 1), we described the

proposal as follows:

"The subj ect property is designated Primry
Agriculture on the Marion County Conprehensive
Plan (plan) map and is zoned Exclusive Farm Use
(EFU). The subject property consists of two
adjoining parcels, 4.0 and 34.5 acres in size.
The parcels are undevel oped and in farm use. They
are |located at the northeast corner of Silverton
Road (H ghway 213) and Howell Prairie Road. Land
to the east, north and west is zoned EFU and is in
commercial farm use. To the south are severa
commercial uses on land zoned Commercial General
(CG or Comercial Retail (CR), and a public
school on |land zoned EFU. Thi s devel oped area to
the south is referred to in the plan as the
Central Howell ‘'rural service center.’ Pl an
p. 42.

"The Apostolic Christian Chur ch ok ok was
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est abl i shed in t he | at e 1800' s, and has
approxi mately 150-160 nenbers. Its facilities are
currently located in the City of Silverton. On
May 15, 1991, the ACC filed applications with the
county for a lot |line adjustnment to create parcels
5.0 acres and 33.5 acres in size and for a
conditional use permt to place a church on the

5.0 acre parcel. The church facility is proposed

to include a sanctuary, Sunday school roons, a
fellowship and dining hall, and a parking area.”

In Simons |, we remanded the county's origina

decision in this matter solely because it failed to conply
with one applicable approval standard, Marion County Zoning
Ordi nance (MCZO) 136.040(e)(2), which is discussed in detail
bel ow. On remand, the board of conm ssioners remanded the
matter to the county hearings officer, who held an
evidentiary heari ng regar di ng conpl i ance wth MCZO
136.040(e)(2). On Septenber 14, 1992, the hearings officer
i ssued an order denying intervenor's application.

I nt ervenor appealed the hearings officer's decision to
t he board of conm ssioners. The board of conm ssioners held
an addi ti onal evidentiary heari ng on t he subj ect
application. On March 5, 1993, the board of comm ssioners
adopted an order approving the requested conditional use
permt and lot |line adjustment. This appeal followed.
FI RST AND SECOND ASSI GNMENTS OF ERROR

Under MCZO 136. 030(0), chur ches are al | owed as

conditional uses in the county's EFU zone if, anong other
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things, they satisfy either MZO 136.040(c) or (e).1?
MCZO 136.040(c) establishes the follow ng approval standard:

"[ The use] shal | be situated on generally
unsuitable land for farm wuse considering the
terrain, adverse soil or |and conditions, drainage
and flooding, |ocation and size of the parcel."

In the present case, there is no dispute that the church is
proposed to be located on land that does not satisfy
MCZO 136.040(c) (i.e. the church is proposed to be |ocated
on land that is generally suitable for farmuse). Thus, the
county may approve the subject conditional use permt only
i f t he foll ow ng three criteria est abl i shed by
MCZO 136. 040(e) are net:

"(1) There is a denonstrated need that the use
wi | satisfy for area residents or the
general public which outweighs the need for,
or benefits of, the existing or potential
farm or forest use; and

"(2) There is no other feasible |ocation for the
proposed use that would satisfy [MCZO
136. 040(c); and

"(3) [The proposed use] wll not cause adverse
Il ong term environnmental, econom c, social and
energy consequences for the area, the region
or the state."

In Simons |, we sustained petitioners' challenge only

IA requirenent to satisfy either MCZO 136.040(c) or (e) is also inposed
on schools, golf courses, solid waste disposal sites, power generation
facilities, parks, hunting and fishing preserves, canpgrounds, playgrounds,
and community centers proposed to be located in the EFU zone
MCZO 136.030(1)-(p).
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with regard to conpliance with MCZO 136.040(e)(2).2 The
local record in Simons | included a study submtted by
intervenor of 55 potential church locations in the area
north, west and south of Silverton (ACC study). We

concl uded:

"The evidence in the record would not allow a
reasonabl e person to determne that at |east sites
7, 8, 10, 16, 21 and 45 on the ACC study are not
feasible locations for the proposed use. Furt her

there is no evidence in the record as to whether
these sites would satisfy MCZO 136.040(c) (general
unsuitability for farm use). Therefore, there is
not substantial evidence in the record to support
the county's determnation that 'there is no other
feasible location for the proposed use that would

sati sfy [ MCZO] 136.040(c)," as required by
MCZO 136. 040(e)(2)." Si mmons |, 22 O LUBA
at 771-72.

The county decision challenged in this appeal interprets

MCZO 136.040(e)(2) and concludes that MCZO 136.040(e)(2) is
sati sfied because there is no other feasible |location in the
EFU zone for the proposed church that would satisfy
MCZO 136. 040(c) .

In their assignments of error, petitioners challenge
the county's interpretation of MCZO 136.040(e)(2), the
adequacy of the county's findings of conpliance wth
MCZO 136.040(e)(2) and the evidentiary support for the

county's determ nati on of conpl i ance wit h

2\\e specifically rejected petitioners' challenges to the county's
determi nations of conpliance with MCZO 136.040(e)(1) and (3). Si mons |,
22 Or LUBA at 767-68, 772.
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MCZO 136. 040(e) (2).
A. | nterpretation
1. Limtation to EFU Zoned Sites
The challenged decision interprets MCZO 136.040(e)(2)
as requiring that there be no other feasible |ocation for

the proposed use in the EFU zone that satisfies the

generally wunsuitable |and requirenent of MCZO 136.040(c).?3
I n ot her wor ds, t he county does not i nterpret
MCZO 136.040(e)(2) to require a denonstration that there is
no other feasible |ocation for the proposed use wi thin urban

growt h boundaries (UGB s) or on land in rural residential

comrercial, industrial or other non-EFU zones.

Petitioners argue t he county's i nterpretation
inperm ssibly adds a requirement (the limtation to EFU
zoned | and) t hat is not pr esent in the text of

MCZO 136.040(e) (2). Petitioners also contend the county's
interpretation is incorrect because it is inconsistent with
provi sions of ORS 215.243 and the county conprehensive plan
that favor the preservation of EFU zoned land in |arge
bl ocks for farm use.

Respondent and intervenor (respondents) point out that

3The chal | enged deci sion states:

"* * * The provisions of MCZO 136.030 and MCZO 136.040 relate
to [standards] of approval for the Exclusive Farm Use zone and
do not deal with other county zones or property in other zones
of surrounding municipalities." Record 15.
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state |aw does not require the <county to place any
restrictions on allowing a church in its EFU zone.*
Respondent s ar gue t hat MCZO 136. 040(e) (2) nmust be
interpreted together with MCZO 136.040(1) and (3), and that
t hose standards, which the proposed church has been found to
satisfy, also protect EFU zoned | and. In particular,
respondents point out that wunder MCZO 136.040(e)(1), the
proposed use is required to satisfy a "denonstrated need
* * * which outweighs the need for, or benefits of, the
exi sting or potential farm* * * use."

Respondents also argue that because MCZO 136.040(c) is
a standard for allowing nonfarm uses in the EFU zone, it is
reasonable to interpret the other |locations "that would
satisfy MCZO 136.040(c)," as provided in MCZO 136.040(e)(2),

to refer only to other locations in the EFU zone.

Respondents further argue the county's interpretation is
reasonabl e because MCZO 136.040(e)(2) is also applicable to
uses such as parks, canpgrounds and hunting and fishing
preserves, and it would be unreasonable to consider siting
such uses within UGB's or on land zoned for residential
commercial or industrial use.

This Board is required to defer to a | ocal governnent's
interpretation of Its own or di nances, unl ess t hat

interpretation is contrary to the express words, policy or

40RS 215.283(1)(b) provides that churches "may be established in any
area zoned for exclusive farmuse."
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context of the |ocal enactnent. Clark v. Jackson County,

313 Or 508, 514-15, 836 P2d 710 (1992). This neans we nmnust
defer to a local governnent's interpretation of its own
enactments, unless that interpretation is "clearly wong."

Goose Hollow Foothills League v. City of Portland, 117 O

App 211, 217, 843 P2d 992 (1992); West v. Cl ackamas County,

116 Or App 89, 93, 840 P2d 1354 (1992).

Under MCZO 136.030(o0) and 136.040(c) and (e), if the
county proposes to locate a church (or certain other nonfarm
uses) on EFU zoned | and that is not generally unsuitable for
agricul tural producti on, it nmust satisfy
MCZO 136.040(e)(1)-(3). Readi ng these provisions together,
the county is wthin its interpretive discretion to
interpret MCZO 136.040(e)(2) to require that there be no
ot her feasible location for the proposed use in the EFU zone
that is generally unsuitable for agricultural production.
As respondents point out, the county's interpretation is not
inconsistent with specific policies or requirenents of the
EFU statutes or of the county plan. This is particularly
true because MCZO 136.040(e)(1l) in any case requires a
showi ng that the proposed use wll satisfy a denonstrated
need of area residents or the general public that outweighs
the need to use the land in question for farm use.

Thi s subassi gnnent of error is denied.

2. Availability of Sites

Petitioners argue the county incorrectly interpreted
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"feasible | ocation,"” as t hat term IS used I n
MCZO 136. 040(e) (2), as not including sites that were
unavail able for sale at the time of the county's hearings on
remand. As we understand it, petitioners contend that if a
site was avail able when the subject application was first
submtted, or becane available at sonme point after the
application was submtted, it should not be elimnated from
consideration as a "feasible |ocation" sinply because it was
no | onger available for sale at the time of the county's
heari ngs on renmand. Petitioners argue that interpreting
"feasible location" in this manner would allow intervenor

"to benefit from [its] own inaction * * *, Petition for
Revi ew 9.
In Simons I, 22 O LUBA at 770 n 6, we stated wth

regard to this issue:

"It is not entirely clear whether petitioners
di spute the propriety of the ACC study elimnating
from consideration |ocations which are not for
sale or have been sold recently to other buyers.

Petitioners do state that "other acceptable
property undoubtedly will go on the market in the
future.' *okoox To the extent petitioners nake
such an argunent, in view of the established

present need for a new church facility for the ACC
congregation, we believe it 1is proper for the
county, in the context of approving a conditiona

use permt under MCZO 136.040(e)(2), to determ ne
that sites which are not presently available for
sale are not 'feasible |locations.""

Qur above quoted determnation in Simopbns | was not
appeal ed by petitioners and, therefore, under the doctrine

of wai ver cannot be challenged in this appeal. Davenport v.
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City of Tigard, 23 O LUBA 565, 579, aff'd 116 Or App 248

(1992). However, if petitioners' argunent raises an issue
t hat coul d not have been raised in the prior appeal, then we

may review such issue. Gage v. City of Portland,

O LUBA __ (LUBA No. 93-030, June 11, 1993), slip op 5-6.
We understand petitioners to nmake only one argunent in this
regard. Petitioners suggest the county may not interpret
"feasible location" to exclude a site that was avail able at
the time of the initial county proceedi ngs, but unavail able
at the tine of the county's proceedi ngs on remand. However,
we reiterate that in view of the present need for a church
facility established by the county's decision, the county is
within its discretion to interpret "feasible location" in
MCZO 136.040(e)(2) not to include sites that are not
currently available for sale.>

Thi s subassi gnnent of error is denied.

B. Fi ndi ngs and Evi dentiary Support

Petitioners argue the county's findings that ACC study
sites 7, 8, 10, 16, 21 and 45 are not "feasible locations”

under MCZO 136. 040(e) (2) are inadequate and are not

S\5¢ note that petitioners and others were free to introduce evidence
into the record during the county's hearings on remand concerning (1) sites
in the ACC study that were not available at the tine of the initial county
proceedi ngs but were available at the tine of the hearings on remand, or
(2) additional sites available at the tinme of the hearings on remand.
Petitioners did, in fact, introduce evidence of an additional available
site (Laird property). However, that site is residentially zoned |and
within the City of Silverton. Record 73-76. As explained in the preceding
section, MCZO 136.040(e)(2) does not require consideration of alternative
sites that are not zoned EFU
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supported by substantial evidence in the whole record.

In Sinmons |, 22 Or LUBA at 771-72, we found the record
| acked substanti al evidence to support the county's
conclusion that ACC study sites 7, 8, 10, 16, 21 and 45 are
not "feasible locations" wunder MCZO 136.040(e)(2). Wth
regard to these sites, the decision challenged in this

appeal states:

"The Board [of Comm ssioners] has reviewed sites
7, 8, 10, 16, 21 and 45, and based upon the
addi tional evidence submtted by [intervenor,]
specifically finds that each and every one of
these sites is not feasible.” Record 15.

The above quoted finding is inpermssibly conclusory,
as it does not explain why the board of comm ssioners
concluded sites 7, 8, 10, 16, 21 and 45 are not "feasible
| ocations” for the proposed church. However, under
ORS 197.835(9)(b) we may nevertheless affirm the county's
decision if "the parties identify relevant evidence in the
record which clearly supports the decision * * *_ "

We have reviewed the evidence in the record cited by
the parties. There is uncontroverted evidence in the record
that sites 7, 10, 16 and 45 were not available for sale at
the time of the county proceedi ngs on remand. Record 62-67,
109-10, 122-24. As expl ained above, this evidence clearly
supports the county's determ nation that these sites are not
"feasible |ocations” for the proposed use. There is also
uncontroverted evidence in the record that site 8 is within

the Silverton UGB and is zoned industrial. Record 110.
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Under the county's interpretation of MCZO 136.040(e)(2),
this evidence clearly supports a determnation that site 8
need not be considered further.

The only alternative site remaining in dispute is site
21. This site was the subject of a previous application by
intervenor for approval of the proposed church. The
previ ous application sought approval for an exception to
St at ew de Pl anni ng Goal 3 (Agricul tural Land), a
conprehensi ve plan map anendnent from Primary Agriculture to
Public, a zone change from EFU to Public (P), a conditiona
use permt and a partition. This application was denied in
1990, on the basis of failure to conply with requirenents
for a goal exception and a conprehensive plan anendnment.
Record 290- 96. Thi s past deni al of a goal
exception/ conprehensive plan anmendnent/zone change does not
in itself establish that site 21 is not a "feasible
| ocation" for the proposed church, as a conditional use in
t he EFU zone under MCZO 136.040(e)(2). However, the record
contai ns wuncontroverted evidence that site 21 contains
Class Il soils and is suitable for agricultural use.
Record 110, 293. Therefore, even if site 21 were consi dered
to be a "feasible |ocation" for the proposed church, the
evidence in the record clearly supports a determ nation that
site 21 does not neet t he second requi r enment of
MCZO 136. 040(e) (2), t hat it satisfy t he "general ly
unsui tabl e | and” requirenent of MCZO 136. 040(c).
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Based on the above, we conclude the evidence identified
by the parties in the record clearly supports the county's
determ nati on of conmpl i ance w th MCZO 136.040(e)(2).5
Consequently, this subassignment of error is denied.

The first and second assignnents of error are deni ed.

o 0o A W N P

The county's decision is affirnmed.

6Because the evidence in the record “"clearly supports" this part of the
county's decision, it necessarily also constitutes "substantial evidence"
in support of the decision. See Friedman v. Yamhill County, 23 O LUBA
306, 311 (1992).
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