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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

M CHAEL MOHLER and TERESA MOHLER, )

Petitioners,
LUBA No. 93-073
VS.
FI NAL OPI NI ON

JOSEPHI NE COUNTY, AND ORDER

N N N N N N N N

Respondent .

Appeal from Josephi ne County.

M chael Mbhler and Teresa Mhler, Gants Pass, filed
the petition for review M chael Mohler argued on his own
behal f.

No appearance by respondent.

HOLSTUN, Referee; SHERTON, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 09/ 02/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a county decision approving a permt
for a forest dwelling on a 39 acre Wuodl and Resource (WR)
zoned parcel
FI RST ASSI GNMENT OF ERROR

Under the first assignment of error, petitioners nmake a
nunber of argunents generally concerning the county's
application of Josephine County Zoning Ordinance (JCZO
4.030(1). In the WR zone, JCZO 4.030(1) allows single
famly dwellings that are "necessary and accessory [sic] to

carry out comercial resource use * * *, In order to
obtain approval for a dwelling in the WR zone, JCZO 4.030(1)
requires a resource managenent plan (RWMP) which "shall serve
as the basis for justifying that a forest dwelling is
necessary for and accessory to a forest use." JCZO 4.030(1)
contains detailed content requirenents for RMPs.

A. JCZO 4.030(1) Informational Requirenents

The RMP required by JCZO 4.030(1) nust include an

"Estimate of Tinmber Resources and Value" and an expl anation

of the "Effects of Activities on Priorities."l Petitioners

1JCZ0O 4.030(1) provides that an RWMP "shall include the follow ng:

"x % % * %

"Description of Tract

"x % % * %
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argued below and argue in their petition for review that
the RVP submtted by the applicant in this matter does not
i nclude this informtion.

We are not able to find the explanation of "effects of
activities on priorities" that is required by JCZO 4.030(1).
This part of the subassignnment of error is sustained.

Regarding the "Estimte of Tinber Resources and Val ue,”
the RMP generally describes the characteristics of the site,
and the challenged decision explains that the estimated
Cunul ative Internal Rate of Return stated in the RW
satisfies this requirenment "because it is an estimte of
value commonly used in the tinber industry.” Record 168.
Petitioners do not challenge this finding. Therefore, we
reject this part of the subassignnment of error.

Thi s subassi gnment of error is sustained in part and

rejected in part.

"(4) Access

"x % % * %

"Characteristics of the Property

"% * * * *

"(6) Estimate of Tinber Resources and Val ue
"Projected Forestry Activities

"Effects of Activities on Priorities

"x % *x * %"
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B. Necessary for and Accessory to Requirenent

Petitioners' argunents under this subassignnment of
error appear to be founded on a msreading of the county's
deci si on. Petitioners suggest the county erroneously found
the "necessary [for] and accessory to" requirenmnent of JCZO
4.030(1) was net by the nere existence of the RWMP.

JCZO 4.030(1) requires that the RMP "shall serve as the
basis for justifying that a forest dwelling is necessary for

and accessory to a forest use. We construe the county's
decision as determning that the RMP in this matter 1is
adequate to denonstrate that the dwelling is "necessary for

and accessory to" the proposed forest use. Al t hough the
question is a close one, we do not agree with petitioners
suggestion that the county found it could blindly defer to
the RMP without regard to whether that RMP, in fact, is
adequate to denonstrate the proposed dwelling is necessary
for and accessory to forest use.?

Citing 1000 Friends of Oregon v. LCDC (Lane County), 83

O App 278, 283, 731 P2d 457, nodified 85 Or App 619 (1987),
revid in part, aff'd in part 305 Or 384 (1988), and DLCD v.

Yamhi Il County, 22 O LUBA 466 (1991), petitioners also

argue that the findings show the RMP relies on inproper

factors in concluding the proposed dwelling is necessary for

2However, as explained below, the county's findings explaining why it
believes the RWP is sufficient to denonstrate the proposed dwelling is
necessary for and accessory to forest use are inadequate.
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and accessory to forest use. Petitioners fault the
applicant's expert's statenments concerning the conparative
benefits of intensive forest managenent by resident, as
opposed to absentee, managers. Petitioners also contend any
benefits associated with the proposed dwelling, with regard
to fire deterrence, mai nt enance of access roads and
deterrence of firewood theft and illegal dirt bike riding,
are insufficient to show the dwelling is necessary for and
accessory to forest use.

The line separating dwellings that nerely make forest
managenent nore conveni ent and dwellings that are necessary
for and accessory to forest use admttedly is nebul ous. See

Champion International v. Douglas County, 16 O LUBA 132,

138-39 (1987). The factors cited by petitioners and set out
in the precedi ng paragraph appear to have been inportant in
the county's decision. VWhile such factors certainly nmay not
in all cases be adequate by thenselves to establish that a
proposed dwelling is necessary for and accessory to forest
use, to the extent petitioners suggest these factors are
irrel evant, we do not agree.

The RMP the county relied upon in this case is not as
limted as petitioners suggest. The RMP sets out in detai
the kinds of forest managenent tasks that are to be
undertaken and includes detailed estimtes of the nunber of
hours those tasks wll take. Record 267-83. The RMP

estimates that initial treatment will take 2012 hours, that
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follow-up activity will take 632 hours and that ongoing
managenent activities will take 362 hours annually.

The above described estimate of required hours for
forest managenent activity mght well provide a basis for
the county to explain how the required hours of nmanagenment
activities denonstrate the dwelling is necessary for and
accessory to forest uses. However, the county's findings
make no attenmpt to do so. The findings at Record 166-67
sinply recite the view of the applicant's expert and make no
attenpt to explain why the county believes the anticipated
time commtnment shows the dwelling is necessary for and
accessory to forest use. Such findings are inadequate. See

Barnett v. Clatsop County, 23 O LUBA 595, 597 (1992);

Marineau v. City of Bandon, 15 Or LUBA 375, 379 (1987);

Jackson-Josephi ne Forest Farm Assn. v. Josephine County, 12

Or LUBA 40, 42 (1984).

C. Burden of Proof

Petitioners conplain that certain findings adopted by
the county at Record 171 show the county inproperly shifted

the burden of proof in this proceeding.?

3petitioners do not cite the particular findings at Record 171 that they
believe show the hearings officer inproperly shifted the burden of proof.
We assune petitioners refer to the follow ng findings:

"x % % * %

"There is nothing in the Record, witten evidence or the ora
testimony submitted by the appellant that significantly refutes
the basic orientation of the Resource Managenent Plan, or the
i mpl enentation of that plan for comercial woodl ot managenent,
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While a | ocal appellant nmay have the burden under | ocal
code provisions of denonstrating error in a |lower |ocal
deci sion nmaker's decision, the applicant for permt approval
retains the burden of proof concerning conpliance with all
applicable approval criteria throughout the |ocal appeals

process. See Strawn v. City of Albany, 20 O LUBA 344, 350-

51 (1990). W read the findings at Record 171 as an
expl anati on of why the hearings officer chose to rely on the
RWVP submtted by the applicant, rather than evidence and
testinmony submtted by petitioners. We do not believe the
findings at Record 171 show the hearings officer inproperly

shifted the burden of proof to petitioners.4 See Washi ngton

Co. Farm Bureau v. Washington Co., 21 Or LUBA 51, 64 (1991).

The first assignnent of error is sustained, in part.>
SECOND ASSI GNMENT OF ERROR
Petitioners contend the county's findings fail to show

conpliance with JCZO 15.229(a) and (c), which require that

or devel opnent of the homesite as necessary and accessory to
the forest use, as outlined in the Managenent Pl an. The
appel l ant expresses opinion on nmany issues, but there is a
significant difference between opinion and the factual evidence
necessary for a governing body to reach a decision.”
Record 171.

4some of the hearings officer's other findings in this nmatter cone
closer to suggesting the hearings officer may have inproperly shifted the
burden of proof to petitioners. However, petitioners do not cite these
findi ngs.

SPetitioners also argue the county failed to justify an exception to
Statewi de Planning Goal 4 (Forest Lands). However, the county did not
attenpt to take an exception to Goal 4, and petitioners make no attenpt to
expl ain why an exception mght be required. Petitioners' argunents about a
Goal 4 exception provide no additional basis for reversal or renmand.
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the county find the followng conditions exist before

granting an admnistrative permt:

"(a) The authorization of the permt shall not be
detrinmental to the character of the adjoining
land uses and wll not infringe upon the
conti nued uses of the adjacent |and."

"(c) The authorization of the permt will not have
a significant detrinental I mpact on the
nei ghbor hood. "

The county found "that due to parcel size (39 acres)
and the preparation and content of the RMP, the home site
will not have a significant detrinmental inpact on the
nei ghborhood * * *." Record 167. Petitioners contend these
findings are inperm ssibly conclusory.

We agree with petitioners. The chall enged deci sion
must include findings identifying the relevant nei ghborhood
and character of adjoining |and uses. The findings mnust
al so explain why the proposed use will not detrinentally
i npact the nei ghborhood or infringe upon the continuation of
adj oi ni ng uses.

The second assi gnment of error is sustained.

THI RD ASSI GNMVENT OF ERROR

The nature and extent of the access available to the
subj ect property over an easenent that crosses petitioners'
property was disputed bel ow. The record includes a great
deal of docunentary evidence and testinobny concerning that
easenment access. Although no applicable conprehensive plan

or JCZO provision explicitly requires that the applicant
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prove a particular kind of access is available, petitioners
contend, and we do not understand the county to have
di sputed below, that JCZO 4.030(1) requires the applicant
show the access to be wused for the proposed comerci al
forest activities.S®

After reviewing the evidence submtted by the parties
concerning the disputed easenent, the county adopted the
follow ng findings:

"If the [petitioners] wish to argue the |egitimcy
of the easenent [serving the subject property],
the issue should be taken to a civil court of
conpetent jurisdiction for resolution. However,
for the purposes of inplenenting the [JCZQ, the
Hearings O ficer finds that the access requirenent
of [ JCZQ 4.030(1) has been met by the
application.” Record 171.

We understand the above finding to conclude that JCZO
4.030(1) does not require an applicant to provide a final
| egal determ nation concerning the existence of access
adequate to carry out the proposed use. The hearings
officer concluded that while the evidence concerning the
nature and scope of the easenent is conflicting, it 1is
sufficient to conply with the requirenment of JCZO 4.030(1)

t hat access be shown.?’

6JCZO 4.030(1) sinply requires that the RW include a "Description of
Tract" showing "Access." See n 1, supra.

"Petitioners cite other findings adopted by the hearings officer

concerning the disputed easenment. We do not read those findings as being
intended to constitute a final binding determ nation concerning the scope
of the applicant's legal right to use the disputed easenent. The hearings
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Recogni zing that only the circuit court can provide a
final determ nation concerning the nature and scope of the
di sputed easenent, we find no basis for faulting the
heari ngs officer's concl usi on concerni ng t he access
easenent .

The third assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

In its decision, the board of county conm ssioners
found that petitioners' "appeal did not conmply with the
requi renments of Josephine County and State | aw pertaining to
such matters." Record 21. Petitioners challenge that
finding.

The challenged finding is sinply the board of
conmm ssioners' ultimte conclusion that petitioners did not
denonstrate error in the hearings officer's decision. The
finding is based on other findings concerning petitioners'
argunents below, and was not intended as an independent
basis for denying petitioners' |ocal appeal. Therefore, the
finding provides no i ndependent basis for reversal or remand
of the chall enged deci sion.

The fourth assignment of error is denied.

The county's decision is remanded.

of ficer clearly understood that he | acked jurisdiction to render a decision
on the scope of the easenent.
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