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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
ROBERT McGOWAN and COETA Mo GOWAN, )
Petitioners,
VS.
LUBA No. 93-080

CI TY OF EUGENE,
FI NAL OPI NI ON

N N N N N N N N N N N N

Respondent , AND ORDER
and
CUDDEBACK | NVESTMENTS,
| nt ervenor - Respondent . )

Appeal from City of Eugene.

M chael E. Farthing, Eugene, filed the petition for
review and argued on behal f of petitioners. Wth himon the
brief was @ eaves, Swearingen, Larsen, Potter, Scott &
Smi t h.

No appearance by respondent.

Bill Kloos, Eugene, filed the response brief and argued
on behalf of intervenor-respondent. Wth him on the brief
was Johnson & Kl oos.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

AFFI RMED 09/ 07/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the <city planning
conmm ssion giving tentative approval to the first phase of a
pl anned unit devel opnment (PUD)
MOTI ON TO | NTERVENE

Cuddeback Investnents, the applicant below, filed a
motion to intervene on the side of respondent in this appeal
proceeding. There is no objection to the notion, and it is
al | owed.
FACTS

This is the second tinme a city decision approving the

proposed PUD has been appealed to this Board. [In MGowan V.

City of Eugene, 24 Or LUBA 540, 541 (1993) (McGowan 1), this

Board stated the follow ng facts:

"The subject property is a 14.5 acre portion of a
31.5 acre parcel zoned Residential (R-1). The
entire 31.5 acre parcel is in a single ownership,
and is within the city limts.

"[Intervenor] sought approval for a 17 unit PUD on
t he subject property. The city hearings official
approved the request, and the planning conmm ssion
affirmed that decision.”

We remanded the decision challenged in McGowan | on the
basis that conpliance with Eugene Code (EC) 9.510(3) was not
established. EC 9.510(3) provides:

" Phasi ng. If approved at the tinme of tentative
pl an consideration, final plans may be submtted
in phases. |If tentative plans enconpassing only a

portion of a site under single ownership are
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subm tted, they shall be acconpani ed by a
statenent and be sufficiently detailed to prove
that the entire area can be devel oped and used in
accordance with city standards, policies, plans,
and ordi nances." (Enphases supplied.)

In McGowan |, we determ ned that because the subject
property is part of a larger parcel in a single ownership
not all of which is subject to the devel opnent proposal, the
city erred in determning that a "statenent" was not
required under EC 9.510(3). We explained the follow ng
concerning the existence of a plausible interpretation of EC
9.510(3), for the purpose of establishing that the city's

interpretation in McGowan | was wrong:

"[Tlhere is at |east one plausible interpretation
of EC 9.510(3) that is consistent with its terns.
Al t hough we agree wth intervenor that wunder
EC 9.512(6) an applicant need not subm t a
specific proposal for developnment of the portion
of the ownership not proposed for devel opnent, the
appl i cant must subm t sufficiently detail ed
information to denonstrate that the portion of the
ownership for which developnent is not proposed

wi | not be rendered undevelopable by the
devel opnent for which tentative plan approval is
request ed. The <city nmust then review that
i nformation and find t he pr oposed parti al
devel opnent will not render the remainder of the
ownershi p undevel opable. Presumably there will be

a nunber of ways the renmainder of the ownership
could be developed, and the specificity of the
information required by EC 9.512(6) accordingly
may be nore general.” (Enphasis in original.)
I d. at 544.

On remand, the city planning comm ssion adopted the

interpretation of EC 9. 510(3) suggest ed above, and
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reapproved the application.l This appeal followed.

ASSI GNMENT OF ERROR

"The Eugene Pl anning Conm ssion m sconstrued the
requi renents of Eugene Code 9.510(3) and nmade a
decision that was not supported by substanti al
evidence in the whole record. "2

Petitioners allege EC 9.510(3) is unanbi guous, and that
the city's interpretation and application of EC 9.510(3) is
wr ong.

A. Ambi gui ty

In McGowan |, we remanded the city's decision on the
basis that the meaning of EC 9.510(3) was unclear, allow ng
the city to interpret it in the first instance. I n McGowan
I, we offered a plausible interpretation of EC 9.510(3), but
left open t he possibility t hat ot her pl ausi bl e
interpretations could be adopted.:3 Therefore, we believe
the issue of whether EC 9.510(3) is amnbiguous was resolved

in McGowan |I. Because no appeal from McGowan | was taken to

lin reapproving the application, the planning conmission readopted its

findings supporting the decision challenged in MGowan |I. The deci sion
challenged in McGowan | included the findings supporting the decision of
the hearings officer (which decision was appealed to the planning
commission), as well as the findings supporting the decision of the

pl anni ng conmi ssi on

2Petitioners do not develop this argunent that the challenged decision
is not supported by substantial evidence, and we do not consider it
further. Deschut es Devel opnent v. Deschutes County, 5 O LUBA 218, 220
(1982).

3ln this regard, petitioners offer an interpretation of EC 9.510(3)
(more fully discussed below), that is different from the one we suggested
in McGowan |.
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the court of appeals, we conclude petitioners may not argue
in this proceeding that EC 9.510(3) is unanbi guous. Hear ne
v. Baker County, 89 O App 282, 748 P2d 1016, rev den 305 O

576, 746 P2d 728 (1987); M1l Creek G en Protection Assoc.

v. Umatilla County, 88 Or App 522, 746 P2d 728 (1987).

B. I nterpretation and Application

The city adopted the interpretation of EC 9.510(3) that
we offered as a possible interpretation in MGowan |. The
city's findings state:

"LUBA suggested a possible interpretation of
[EC 9.510(3)] that would fit within the terns of
the code, not require a detailed devel opnent
proposal for the adjacent 17 acres, and yet allow
a determnation that the entire area could be
devel oped. LUBA stated [the followi ng possible
interpretation of EC 9.510(3)]:

"' [T] he appl i cant must subm t
sufficiently detailed information to
denonstrate that the portion of the
ownership for which devel opnment is not

pr oposed wi |l not be render ed
undevel opable by the developnment for
whi ch tentative pl an appr oval i's
request ed. The city nust then review
that information and find the proposed
partial devel opnent will not render the
remai nder of t he owner ship
undevel opabl e. Presumably there will be

a nunber of ways the remainder of the
ownership could be developed, and the
specificity of the information required
by EC 9.512(6) accordingly may be nore
general .'

"In this continued proceeding, the Pl anning
Comm ssion applies the interpretation suggested by
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1 LUBA. kRN Remand Record 3 4.4 (Enphasis in
2 original.)
3 In addition, the city's findings determ ne conpliance of the
4 proposal with this interpretation of EC 9.510(3) as follows:
5 "1l. The Applicant's Statenent maps the 17-acre
6 area that 1is in the same ownership and
7 adjacent to the 14.5 acres in the proposed
8 PUD.
9 "2. The Applicant's St at ement expl ai ns why
10 appr oval of the PUD wll not pr ecl ude
11 devel opnent of the adjacent 17 acres in the
12 same owner shi p. Part B.1. of the Applicant's
13 St atement considers developability from the
14 st andpoi nt of transportation and roads,
15 sanitary and storm sewers, geol ogy and
16 natural hazards, parks and natural resources.
17 Par t B. 2. of the Applicant's Statenent
18 denonstrates that when it is devel oped, the
19 adj acent 17 acres can be developed as a
20 | ogi cal continuation of t he ki nd of
21 devel opnent in Phase | of the PUD. Part B.3.
22 states what should otherwi se be clear. Any
23 devel opnment of the adjacent 17 acres nust be
24 preceded by a submttal of, and review and
25 approval of, an application for devel opnent
26 approval under applicable <city standards.
27 The review conducted here does not approve
28 any devel opnent or any particul ar approach to
29 devel opnent of the adjacent 17 acres.
30 "3. Based on the Applicant's Statenment, the staff
31 menor andum the testinony presented at the
32 public hearing, and the conplete record of
33 this application, the Planning Conm ssion
34 concl udes that devel opment of Phase | of the
35 PUD will not render the balance of the
36 adj acent | and in t he sanme owner ship
4The local record in MGowan |, as well as the record devel oped during
the | ocal proceedings on remand, are both part of the record in this appea
proceedi ng. In this opinion, we refer only to the record devel oped on

remand, and that record is referred to as "Remand Record."
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t he

1 undevel opable when the required access is
2 provided fromCity View Street.

3 "4. In support of this conclusion, the Planning
4 Comm ssi on: (1) readopt s its previ ous
5 findings in support of this decision, as
6 amended by these findings; (2) incorporates
7 the Applicant's Statenment as the findings of
8 t he Comm ssi on; and (3) i ncor por at es
9 suppl enmental findings, if any, that may be
10 adopted following the public hearing to
11 address issues raised at the hearing that are
12 not adequately addressed above.” Remand
13 Record 4.
14 The applicant's statenent provides the follow ng
15 information concerning the future developability of

16 adjacent 17 acre property owned by intervenor:

17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

38

"Extension of [a particular street] into the
[ subject 14.5 acres] wll require annexation of
addi tional property to the City that 1is not
currently owned by [intervenor]. The [additional

property not owned by intervenor] to be annexed is
within the urban growth boundary, a mninmm|eve
of key urban services are avail abl e and annexation
is otherwise consistent with adopted policies.
The need to annex additional property in order to
allow the 17 acres of the [intervenor's] property
now within the City to develop is based upon the
City's own requirenents. The approved devel opnent
pl an nmakes the future [street] I|inkages required
under [a condition in the challenged decision]
possi bl e by providing for the extension of Lasater
Street and a new street tying to McLean Boul evard.
Grades in the area of the connecting |inkage are
generally in the range of 10 percent or shall ower,

t hus al | owi ng flexibility in t he exact
configuration of the connection.” Remand Record
47.

Petitioners contend that to conply with EC 9.510(3),

39 the city nust determ ne devel opnent of the adjacent 17 acres

40 also owned by
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standard.> Petitioners argue the city's interpretation of
EC 9.510(3) 1is erroneous because it does not require
identification of all potentially applicable standards,
proof that the disputed 17 acres can be devel oped, or proof
that the property not owned by intervenor (referred to in
t he above quoted findings) can be annexed to the city.

| ntervenor argues that in order to identify, apply and
determne conpliance wth specific city standards, a
speci fic devel opment proposal nust exist. Intervenor states
there is no specific devel opnent proposal for the 17 acres.
| nt ervenor contends we should defer to the city's
interpretation of its own code that EC 9.510(3) sinply
requires a determnation that there is nothing about the
approval of the proposal devel opnent rendering the 17 acres

undevel opabl e. Clark v. Jackson County, 313 O 508, 515,

836 P2d 710 (1992).

We agree with intervenor that the city's interpretation
of EC 9.510(3) is not clearly contrary to the express words,
policy or context of EC 9.510(3). Therefore, the city's
interpretation is not clearly wong, and we defer to it.®6

The findings quoted above adequately establish that nothing

SHowever, petitioners do not cite any particular city standard which the
city should have, but did not, address.

6Petitioners argue we should not defer to the city's interpretation
because it was influenced by our suggestion in MGowan | that the
interpretation is a plausible one. However, we do not see how this renders
the interpretation one to which we should not defer
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about the proposed developnent on the subject 14.5 acres
adversely affects the developability of the additional 17
acres that intervenor owns.

One further point nerits coment. Concerning the
annexation of the property not owned by intervenor, that
property is within the urban growth boundary and apparently
must be annexed to the city in order for the occurrence of
certain street inprovenents associated with the eventual
devel opnent of the additional 17 acres owned by intervenor.
As intervenor points out, the Metropolitan Area General
Pl an, Policy 15 at 11-B-6, states that "[u]ltimately, | and
within the urban growth boundary shall be annexed to a city

and provided with the mninmum | evel of urban services. * *

*" Therefore, it is clear that the property not owned by
intervenor within the urban growth boundary will eventually
be annexed to the city. The only question is when that
event will occur, and that question need not be answered in

t he approval of the proposed PUD on the adjacent 14.5 acres
owned by intervenor.
Petitioners' assignnent of error is denied.

The city's decision is affirmed.
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