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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
HI LARY LOUD,
Petitioner, LUBA No. 93-104

FI NAL OPI NI ON
AND ORDER

VS.

CITY OF COTTAGE GROVE,

N N N N N N N N N

Respondent .

Appeal from City of Cottage G ove.

Douglas M DuPriest, Eugene, filed the petition for
review and argued on behalf of petitioner. Wth himon the
bri ef was Hutchinson, Anderson, Cox, Parrish & Coons, P.C.

Gary R Ackley, Cottage G ove, filed the response bri ef
and argued on behal f of respondent.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON
Referee, participated in the decision.

REMANDED 10/ 27/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a city decision determning that
general retail shopping centers (hereafter shopping centers)
may be allowed in the Comercial Tourist (CT) zoning
district.

FACTS

The acknow edged City of Cottage Grove Zoning Ordi nance
(C&ZO) does not specifically list shopping centers as a
permtted or conditional use in any zoning district.
However, two shopping centers presently exist in the
Community Comercial District (C2P) and a shopping center
was approved as part of Mddlefield Village Recreational PUD
Master Plan for a site located in the Limted Commerci al
Tourist (CT/L) zoning district.?

Because the CGZO makes no explicit provision for
shopping centers in any of its zoning districts, the city
concluded the CGZO "is vague or anbiguous and an ordi nance
interpretation nmust be made w th respect to t he

appropri ateness of particular comrercial zone(s) to accept

1The G 2P zone allows a variety of commercial uses, including "retai

stores, sales and display roons," "business and professional offices,"
"eating establishnments,” and "commercial services." C&O 18.26.020. The
CT/L zone "is intended to provide only those facilities prinmarily designed
to serve [certain] tourists and visitors * * * " CG&GZO 18.29.010. Although
shoppi ng centers and general comrercial uses are not listed as pernmitted or
conditional uses in the CI/L zone, "[a]ccessory buildings and uses nornal
and incidental to a golf course or recreational vehicle park" may be
al lowed as part of a master site plan. CGZO 18. 29. 040.
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shopping centers as a permtted activity." Record 139. The
chal I enged deci sion describes the action adopted by the city

as foll ows:

"[ S] hoppi ng centers shall henceforth be treated as
uses conditionally permtted in the CT Commercia
Tourist zone district of the City of Cottage
G ove." Record 1.2

FI RST AND SECOND ASSI GNMENTS OF ERROR

CGZO 18.02.040 and 18.02.050 specifically grant the
pl anni ng conm ssion authority to interpret the CGZO. C&Z0
Chapter 18.58 is entitled "Procedures." CGzO 18.58.020
establishes the manner in which requests for various types
of land use actions may be initiated.3 C&ZO 18.58.020(E)
provi des as follows:

"Determ nation of Oher Permtted Buildings and
Uses. The determi nation as to whether a building
or use not specified as a pernmitted use is
considered to be permtted, may be initiated by
application made by any interested person on forns
provided by the planning commssion for this
pur pose, duly signed and verified by such person
and filed with the planning conm ssion. There is
no public hearing needed for this determ nation."4

2The witten decision is in the form of a letter to petitioner and
others, informng themof the city council's action.

3Separate subsections of CGZO 18.58.020 set out the procedures for
initiating zoning ordinance anendnents (A), issuance of variances (B),
revocation or nodification of variances or conditional use permts (C),
pl anned wunit developnents (D), and determ nation of other permitted
bui | di ngs and uses (E).

“While a public hearing specifically is not required under
CGZO 18.58.020(E), public hearings were held in conjunction with the
decision at issue in this appeal
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A. I nterpretive Findings Included in the Decision
The city explained its interpretation of the above
referenced CGZO provisions as follows:

"[T] he above ordi nance provisions allow permt the

Pl anni ng Comm ssi on to I nterpret anmbi guous,
conflicting, i nplied and/ or vague or di nance
provisions as well as permts [sic] themto "list'’

unlisted buildings and wuses as being either
permtted by right or conditionally permtted in
zones under consideration. These 'listings' are
not or di nance amendnent s, but rat her
interpretations as to whether or not a particular
unlisted use is "simlar' to those listed in the
particular zone district under consideration.
When such interpretation(s) are made by the
[ Pl anni ng] Conm ssion, staff sinply catal ogs them
in the appropriate planning file entitled,
"Pl anni ng Comm ssion Listing of Simlar Uses' for
future reference.” (Enphasis in original.)
Record 89.

There are at l|least two ways to read the above quoted
interpretive findings. First, the findings can be read as
stating the planning commssion is enpowered to neke
"simlar use" determ nations, but only where the applicable
zoning district includes a provision specifically allow ng
uses that are "simlar" to those uses which are specifically
listed as outri ght or condi ti onal uses (first
interpretation).> Second, the above findings may interpret

CGZO 18.58.020(E), and the other cited CGZO provisions as

SFor exanple the city's Residential, Professional District lists 35
permtted uses and then specifically provides for "[s]imilar uses to those
listed above." CGZO 18.18.020(P). Petitioner refers to such "simlar use"
listings as "basket clauses." Such "simlar use" provisions are relatively
comon in zoning ordinances. See e.g. Citizens Concerned v. City of
Sherwood, 20 Or LUBA 550, 551 (1991).
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provi di ng gener al aut hority to make case- by-case
determ nati ons of whether a particular proposed building or
use is allowable in a zoning district because it is simlar
to buildings or uses that are specifically listed (second
interpretation). Under this broader construction of
CGZO 18.58.020(E), the city would not be limted in its

"simlar use determ nations to zoning districts that
specifically allow such simlar uses, presumably because
C&ZO 18.58. 020(E) itself provides such authority.

B. I nterpretation Presented in Respondent's Brief

Anot her interpretation of CGZO 18.58.020(E) (third
interpretation), not reflected in the above quoted findings
or included elsewhere in the <challenged decision, 1is

advanced by respondent in its brief. It is as follows:

"* * * Nothing in the ternms or context of
[ CGZO 18.58. 020(E)] restricts its application to

use lists ending with [simlar use] clauses.
Not hi ng In t he terns or cont ext of
[ CGZO 18.58.020(E)] restricts its application to
use lists that are anbi guous. Nothing in

[ CGZO 18.58.020(E)] restricts the authority of the
Pl anni ng Conm ssion to decide whether a use should
be considered to be permtted outright or

conditionally. And finally, nothing in the terns
or context of [CGZO 18.58.020(E)] limts the
determ nation of what is permtted to uses which
are subsets or direct analogues [sic] of Ilisted
uses.

"[ C&ZO 18.58. 020(E) ] al | ows t he Pl anni ng

Commi ssion to make its determnations in the
context of the conprehensive plan that the

district inplenents;,; as well as in the context
of the purpose <clause of the zone that the
district inplenents.” Respondent's Brief 1-2.
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Under the third interpretation of CGZO 18.58.020(E), the
city would not only be free to allow uses that are not
listed in particular zoning districts, it could do so
wi t hout determ ning whether such uses are simlar to uses
that are listed in the zoning district.

C. Concl usi on

The second interpretation has the problem of nmaking
CGzO 18.58.020(E) a generally applicable "simlar use"
provi si on, which renders the specific "simlar use"
provisions included in sonme zoning districts unnecessary.
This violates the general rule of statutory construction
that, where possible, legislation should be construed to
give effect to all its parts. 2A Singer, Sutherland

Statutory Construction, 846.05 (5th ed 1992); Foster v. City

of Astoria, 16 Or LUBA 879, 885 (1988); Forest Highlands v.

City of Lake Oswego, 11 Or LUBA 189, 193 (1984). The first

interpretation avoids that problem by treating CGZO
18.58.020(E) as a procedural rather than a substantive
provi si on. Such a construction of CGZO 18.58.020(E) is
generally consistent with the placenent of CGZO 18.58. 020(E)
in a procedural chapter of the CGZO and in a section of that
chapter concerning procedures for initiating requests for
various | and use deci sions.

The first interpretation is likely one to which this

Board would be required to defer under Clark v. Jackson

County, 313 Or 508, 836 P2d 710 (1992). Al t hough we have
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sone question whether we would simlarly be required to
defer to the second interpretation, we need not decide the
propriety of either interpretation, because it is clear from
the findings following the above quoted interpretive
findings that the city did not actually apply either of the
first two interpretations of CGZO 18.58.020(E) in this case.

There is no "simlar use" provision in CGZO 18.28. 030,
whi ch governs conditional uses in the CT zone. Therefore
the first construction would not permt the city to find, as
it ultimtely did in the chall enged decision, that shopping
centers are allowable as a conditional use in the CT zone.
Nei ther was the second interpretation actually applied by
the city in this case, because the city nmakes no attenpt
what soever to explain why a shopping center is simlar to
any of the conditional uses in the CT zone |isted at CGZO
18. 28. 030. The approach actually followed by the city in
deci ding that shopping centers may be allowed in the CT zone
as conditional uses ignores the above quoted interpretive
findings and seens generally to reflect the third
interpretation.8 W therefore consider that interpretation
briefly.

An Initial and f at al problem wth the third

interpretation is that it is not expressed in the city's

6Al t hough CGZO 18.58. 020(E) includes no standards for determining that a
buil ding or use should be "considered to be permtted,"” in this case the
city relied on general |anguage in relevant conprehensive plan policies and
the | anguage of the zoning ordi nance itself.
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decision and is inconsistent with the interpretation that is

included in the decision and quoted above. See Eskandari an

v. City of Portland, O LUBA _ (LUBA No. 93-012,

Cct ober 15, 1993), slip op 21-22. Moreover, there is a
fundanmental problem with the idea that the city may sinmply
conclude that its failure to list shopping centers as a
permtted or conditional use in any of its existing zoning
districts creates an anbiguity and, on that basis, determ ne
that it will allow shopping centers as a conditional use in
the CT zone. Such an action constitutes an anmendnent to the
CG&ZO. The city my well be able to justify such an
amendnent, for the reasons stated in the decision chall enged
in this appeal. However, it may not do so in the guise of

"interpreting" its zoning ordinance. See (Goose Holl ow

Foothills League v. City of Portland, 117 O App 211, 218

843 P2d 992 (1992).
While the line between proper application of "simlar

use" provisions and inproper addition of unlisted uses to
the zoning ordinance may be hazy in particular cases, the

approach actually followed by the city in its decision in

this case clearly crosses the line and constitutes a de
facto anendnment of the CGZO. Al t hough the city's
interpretive findings can be read to suggest it was

proceedi ng on the basis that shopping centers are simlar to
listed conditional uses, the balance of the decision takes a

very di fferent approach, and nakes no attenpt to identify or
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explain any such simlarity.

W do not determine in this decision that the city
necessarily is precluded from wusing its "simlar use"
provisions to allow shopping centers in the CI zone or sone
other zoning district. However, if the city elects this
course, it nust express an interpretation adequate for our

review, see Weks v. City of Tillamok, 117 O App 449,

453-54, 844 P2d 914 (1992), and Larson v. Willowa County,

116 Or App 96, 104 840 P2d 1350 (1992), and ensure that its
interpretation is not contrary to the |anguage, apparent
purpose or policy of the C&GZO, read in context. Clark wv.

Jackson County, supra. Just as inportantly, the city nust

thereafter actually apply the interpretation it adopts and
expl ain how its deci si on IS consi st ent wth that
i nterpretation.

Alternatively, if the city concludes on remand that its
"simlar use" provisions do not provide a legally defensible

way to all ow shopping centers as conditional uses in its CT

zone, the city may anend the CG&ZO and, if necessary, the
Cottage Grove Conprehensive Pl an. If the city selects this
route, It nust foll ow Its own procedures for

post acknowl edgnent anendnents to its |and use regul ations or
conpr ehensi ve pl an, as wel | as rel evant statutory
requirements and the Land Conservation and Devel opnent
Commi ssion's admnistrative rules on postacknow edgnent

anmendnent s. ORS 197.610 et seq; OAR Chapter 660, Division
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18.
The first and second assignnments of error are

sust ai ned.

A W N

The city's decision is remanded.
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