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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
L. CLARK WOOD and SYLVI A WOOD,
Petitioners,
VS.
LUBA No. 93-106

CITY OF LAKE OSVEGO
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
P. C. LIN, VICKI LIN and CH A
DEVELOPMENT CORP.
| nt ervenor s- Respondent . )

Appeal from City of Lake Oswego.

Jeffrey H. Keeney, Portland, filed the petition for
review and argued on behalf of petitioners. Wth himon the
brief was Tonkon, Torp, Galen, Marnmaduke & Boot h.

Jeffrey G Condit, City Attorney, Lake Oswego, filed a
response brief and argued on behalf of respondent.

Paul Norr, Portland, filed a response brief and argued
on behalf of intervenors-respondent.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON,
Referee, participated in the decision.

AFFI RMED 10/ 15/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the <city counci
approving a building permt for the <construction of a
resi dence.

MOTI ON TO | NTERVENE

P. C. Lin, Vicki Lin and Chia Devel opnent Corp. nove to
intervene in this appeal proceeding. There is no objection
to the nmotion, and it is all owed.

FACTS

The subject property is zoned Residential (R-0). The
proposal is to construct a four story, 7,118 square foot
resi dence on the subject property. The subject property is
steep, and a retaining wall and berm are proposed. The
space between the retaining wall and the house is proposed
to be filled with dirt, creating a level terrace extending
five feet beyond the exterior wall of the residence.

The city Devel opnent Review Board (DRB) approved the
proposal . The DRB decision was appealed to the city
counci | . The city council denied the appeal and affirnmed
t he DRB deci sion. This appeal followed.

ASSI GNMENT OF ERROR

"The city inproperly interpreted and applied the
express | anguage of LOC Sections 48.015(25) and
49.015(6) and, as a result, granted a building
permt for a residence which far exceeds the
appl i cabl e height restrictions of the R-O zone."

Petitioners argue the «city inmproperly interpreted
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1 rel evant

2 LOC 49.015(6),2 and LOC 48.015(22)3) in determ ning
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1LoC 48.015(25) defines "height of building" as follows:

"The vertical distance above a reference datum nmeasured to the
hi ghest point of the coping of a flat roof or to the deck |ine
of a mansard roof or to the average hei ght of the highest gable
of a pitched or hipped roof. The reference datum shall be
sel ected by either of the follow ng, whichever yields a greater
hei ght of buil ding:

"a. The el evation of the highest adjoining sidewal k or ground
surface within a 5-foot horizontal distance of the
exterior wall of the building when such sidewalk or
ground surface is not nore than 10 feet above | owest
gr ade.

"b. An elevation 10 feet higher than the |owest grade when

the sidewal k or ground surface described in section a. is
nore than 10 feet above the | owest grade.

"The height of a stepped or terraced building is the maxi mum
hei ght of any segnent of the building."

Lake Oswego Code (LOC) provisions (LOC 48.015(25),1

t he

There is no dispute in this appeal that because of the steepness of the
gr ade, t he appropriate reference dat um is det erm ned
LOC 48.015(25) (b).

2LOC 49.015(6) defines the term "building" as follows:

"Any structure used or intended for supporting or sheltering
any use or occupancy."”

LOC 49.015(41) defines the term"structure" as follows:

"That which is built or constructed, an edifice or building of
any kind, or any piece of work artificially built up or
conposed of parts joined together in sone definite manner."

3LOC 48.015(22) defines "grade" as follows:

"[T] he | owest point of elevation of the finished surface of the
ground, paving or sidewalk within the area between the building
and the property line or, when the property line is nore than 5
feet from the building, between the building and a line 5 feet
fromthe building."

under
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proposed residence conplies with the height limtation of
the R-0 zone. Petitioners make a variety of argunents based
on their interpretation of the LOC provisions quoted above
and, essentially, contend the city should have neasured the
hei ght of the proposed residence fromthe grade at the base
of the exterior retaining wall. Petitioners contend the
city erroneously used the grade at the base of the interior
foundation wall as the "reference datunmf for calculating the
hei ght of the proposed residence. According to petitioners,
if the height of the residence is neasured fromthe grade at
the base of the exterior retaining wall, as they propose

the residence exceeds the height restrictions of the R-0
zoning district.

The city determ ned as foll ows:

"[Petitioners] noted that the retaining wall is
connected to the foundation of the dwelling by a
nunber of concrete cell walls, and further note

that [intervenors] testified that the sole purpose
of the wall was to allow for a greater height
wi t hout havi ng to obt ai n a vari ance.
[ Petitioners] thereafter argue that the staff
should [have] concluded that the retaining wall

was an integral part of the 'building,' because
t he retaining wall supports the 'use and
occupancy' of the dwelling. [Petitioners] also
argue that the fill dirt behind the retaining wal

shoul d not be considered the 'finished surface of
the ground” within the neaning of LOC 48.015(22).
[ Petitioners] conclude that staff's interpretation
of these two provisions violates the intent of the
hei ght restriction to reduce the apparent height
of buildings on sloped lots and allows a house to
be constructed that 1is |larger than, and thus
i nconpatible with, its 4000 to 5000 square foot
nei ghbors.
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"The Council is wunconvinced by [petitioners']

argunments. Al t hough the retaining wall IS
connected to the dwelling, the Council concludes
that the retaining wall provides no structural
support to the dwelling based upon the architect's
and staff's testinmony * * *, Further, the
retaining wall does not by itself 'shelter any use
or occupancy.' The Counci l notes that LOC

48. 015(25) requires the reference datum to be
determ ned by nmeasuring the "exterior' wall of the
bui Il ding, which presunmes that such wall encloses

an interior space. I f, as [ petitioners]
sugges[t], the Council were to include within the
definition of 'building' all attached accessory

structures which facilitate the use of a building,
the city would have to neasure grade from the

exterior wal | of sewer i nes, wat er i nes,
si dewal ks, or other simlar structures which touch
the buil ding. Such an interpretation would
produce an absurd result. The Council agrees

wi th, and hereby adopts, staff's interpretation of
the definition of ‘'building' as including the
exterior walls which actually enclose ('shelter')
the use or occupancy (in this case, residential)
or which provide necessary structural support to
those walls, but excluding attached accessory
structures which do not have these functions.

Based upon this interpretation, the Council
concl udes that the staff and DRB correctly
determ ned that the retaining wall is not part of

the "building" in this case.

"The Counci | al so di sagr ees t hat it i's
i nconsi stent with the purpose of LOC 48.015(22) to
consider the dirt which "fills the void between
the foundation of the house and the retaining wall
as the surface for the purpose of detern ning
| owest grade. The [LOC] requires '|owest grade'
to be neasured within an area only five feet from
the buil ding based upon the 'finished surface of
t he ground paving or sidewal k.' The Council finds
that the wuse of the term 'finished  surface
clearly contenplates that grade elevation may be
altered as part of a proposed devel opnent. * * *
The Council finds no basis * * * for concluding
that a 'ground’ surface created by [an] earthen
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berm should be differentiated from a ground

surface created by a retaining wall. The fact
that 'finished surface’ al so includes ground
surfaces created by paving or sidewal ks, indicates
to the Council that the definition of 'finished
surface' was not intended to be so limted. Staff
testified that this provision has consistently

been interpreted to allow changes of

grade by use

of a retaining wall. The Council finds this
interpretation to be correct. The Counci |
concludes that the wuse of a retaining wall to
change the lowest grade within five feet of a
building in order to conply with the height limt
is allowed by the [LOC]. The Council disagrees
that the above interpretation allows [intervenors]

to violate the intent
allowing a too-tall
with its nei ghbors.

of the height
house that is
* * %"  Record 9-11

We are required to defer to the city's

restriction by
i nconpati bl e

I nterpretation

of its own code unless the city's interpretation is clearly

wr ong. Clark v. Jackson County, 313 O 508, 836 P2d 710
(1992); Goose Hollow Foothills League v. City of Portland
117 Or App 211, 217, 843 P2d 996 (1992); West v. Clackamas

County, 116 O App 89, 840 P2d 1354 (1992).
interpretation of LOC 48. 015(25), LOC 49.
LOC 48.015(22) is not clearly wong, as it is

to the express words, policy or context of the

provi sions, and we defer to it.

The assignment of error is denied.

The city's decision is affirned.
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The city's
015(6) and

not contrary

rel evant LOC



