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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

LOUI SI ANA PACIFIC, a Delaware )
Cor por ati on, )
)
Petitioner, )
)
VS. )
) LUBA No. 93-084
UMATI LLA COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
CONFEDERATED TRI BES OF THE, )
UMATI LLA | NDI AN RESERVATI ON, )
)
| nt er venor - Respondent . )

Appeal from Umatilla County.

D. Rahn Hostetter, Enterprise, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was Mautz, Baum Hostetter & O Hanl on.

WIlliam C. Jones, Pendleton, filed a response brief and
argued on behal f of respondent.

Daniel W Hester, Boulder, Colorado, filed a response
brief and argued on behalf of intervenor-respondent. Wth
hi mon the brief was Fredericks, Pelcyger, Hester & Wite.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON
Referee, participated in the decision.

REMANDED 12/ 14/ 93
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a county decision conditionally
approving its request for approval of a farm dwelli ng.
MOTI ON TO | NTERVENE

Confederated Tribes of the Umtilla |Indian Reservation,
moves to intervene on the side of respondent in this matter
There is no opposition to the notion, and it is all owed.
FACTS

Petitioner submtted an application for a farm dwelling
to be located on a 1,542 acre parcel zoned G azing/Farm
(GF). The 1,542 acre parcel is part of an ownership
totaling approximtely 28,000 acres. The county pl anning
conm ssi on conducted three public hearings and approved the
application with conditions. That decision was appealed to
t he board of comm ssioners. At the conclusion of a May 13,
1993 public hearing, the board of conm ssioners voted to
deny the appeal and uphold the planning comm ssion's
deci si on. Subsequently, at its May 27, 1993 neeting, the
board of comm ssioners voted on the matter again and adopted
t he chal l enged deci sion approving the application and addi ng
a nunber of conditions which petitioner challenges in this
appeal .
FI RST ASSI GNMENT OF ERROR

Umatilla County Devel opnent Ordi nance (UCDO) 16.051.6.p

provi des as follows:
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"l ssuance of order on the decision. Wthin ten
(10) working days of the date of a decision by the
[ board of conm ssioners], a formal, witten order

shall be prepared and signed. This order shal

i ncorporate the decision, any conditions of
approval, and the Findings and Concl usions |eading
to the decision. This order shall be signed by

the presiding officer of the hearing, or a
desi gnee. The date this order is signed shall be
considered the actual date of this decision for
pur poses of appeal to a higher authority."”

Under this assignment of error, petitioner contends the
board of comm ssioners' decision on My 13, 1993 was to
uphold the planning conm ssion decision approving the
requested farm dwel ling. Petitioner contends the board of
comm ssioners considered adding conditions of approva
during its May 13, 1993 deliberations, but did not vote to
do so.!? Nevert hel ess, followng the close of the
evidentiary record on My 13, 1993, the county advised
petitioner that the board of comm ssioners would consider
i mposing conditions of approval that differed from those
i nposed by the planning comm ssion. Petitioner was provided
a copy of the proposed conditions that wultimtely were
adopted by the board of comm ssioners. Petitioner advised
the county of its objections to those conditions on May 27,
1993.

At its May 27, 1993 neeting, ten working days after its
May 13, 1993 oral deci si on, the board of county

lpetitioner contends the board of conmissioners' oral decision on My
13, 1993 let stand the planning conm ssion's conditions of approval.
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conmm ssioners voted to approve the farm dwelling request,
but in doing so inposed additional conditions. Petitioner
contends the board of conm ssioners erred by not adopting an
order approving the farm dwelling wth the planning
conmm ssion conditions of approval, as the board of
conm ssioners' May 13, 1993 vote indicated it intended to
do.

Respondent contends the board of comm ssi oners'
decision is not final wuntil it is reduced to witing and
signed in accordance with UCDO 16.051.6.p. We under st and
respondent to argue that even if the conditions included in
the witten decision adopted by the board of conm ssioners
on May 27, 1993 were not specifically identified or approved
in the action taken by the board of comm ssioners on May 13,
1993, there is no error or prejudice to petitioner's
substantial rights. Respondent points out that petitioner
was aware of the conditions the board of conmm ssioners
intended to adopt on WMay 27, 1993 and objected to those
conditions before they were adopted.

We agree with respondent's characterization of the My
13, 1993 oral decision as the county's prelimnary decision
and the My 27, 1993 witten decision as its final
deci si on. 2 See Sokol v. City of Lake Oswego, 18 O LUBA

2The discussion appearing at Record 24 makes it clear that while the
oral decision rendered on May 13, 1993 adopted the planning conmm ssion's
deci sion and findings, the decision adopted by the board of comr ssioners
on that date was prelimnary.
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375, 397-402 (1989), aff'd 100 O App 594 (1990). As we
have explained on nunerous occasions, it 1is the final
written decision of the |local governnent that is subject to

review by this Board. See Waker Associates, Inc. .

Cl ackamas County, 21 O LUBA 588, 591 (1991) (and cases

cited therein). Where, as here, petitioner can neither
point to a procedural error in the manner in which the final
witten decision was adopted, nor identify any procedural
error that prejudiced its substantial rights, petitioner's
only renmedy is to challenge the final witten decision on
its nmerits.3 Adm ttedly, this places a responsibility on
parties in a local land use proceeding to continue their
i nvol venent until the final witten decision is adopted. A
party may not assunme that the final witten decision wll
precisely reflect the party's wunderstanding of the oral
deci si on. However, absent sone legal requirenent to the
contrary, the l|ocal governnent is not bound to assure that
its final witten decision conforms to its oral decision in

all particul ars. Sokol v. City of Lake Oswego, supra.

| ndeed, one of the functions of the witten decision is to
clarify what may have been | eft unclear in the oral decision

and ensure that the ultinate decision is consistent with the

3We are authorized to reverse or remand a decision for procedural error,
only where the procedural error results in prejudice to petitioner's
substantial rights. ORS 197.835(7)(a)(B). We have explained that the
substantial rights of parties referred to by the statute are an adequate
opportunity to prepare and present their case and a full and fair hearing.
Mul ler v. Polk County, 16 Or LUBA 771, 775 (1988).
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findings of fact ultimtely adopted by the | ocal governnment.
So long as the local governnent takes appropriate action to
adopt that final witten decision as its own, it is the
decision that constitutes the |and use decision subject to
our review 1d.

The first assignnment of error is denied.
SECOND AND THI RD ASSI GNMVENTS OF ERROR

McKay Creek road, a county road occupying a 40 foot
ri ght-of - way, now termnates at the western edge of
petitioner's property, at which point petitioner has erected
a gate to block entry onto its property.4 Prior to 1991,
McKay Creek Road entered petitioner's property sonme distance
north of the proposed dwelling. The fornmer McKay Creek Road
passed north of the proposed dwelling and continued in an
easterly direction for approximately 2.5 mles to a point
where the former county road ended on intervenor's property.
A map included in the record shows the former county right-
of-way in a bold dashed line.> \Where the bold dashed I|ine
ends, a lighter dashed |ine continues and passes through
petitioner's property and onto adjoining properties to the
east of petitioner's property. The parties agree that the

bol d dashed |ine shows the former county right-of-way that

4ppparently, access to the proposed dwelling will be provided by a
private roadway which connects with MKay Creek Road at its present
term nus.

5The map is | abel ed "Oversized Exhibit #3."
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was vacated by the county in 1991, at petitioner's request.
One of the conditions of approval added by the board of

conm ssioners is as foll ows:

"The gate on McKay Creek Road shall be rempved and
McKay Creek Road (that portion vacated by Order of
the Board of Conm ssioners on Novenber 6, 1991)
shall be reopened and dedicated to the county for
use by the public. The County shall conpensate
the |andowner for inprovenents nmade to the road
during the period in which Louisiana-Pacific was
the owner (date of Board action to vacate through
the date of final decision on [the] Farm Dwelling
request * * *), The anount of noney the County
shall reinmburse to Louisiana-Pacific shall be
determ ned by nutual agreenent, and if necessary,
an independent dispute resolution team shal
conduct the negotiation.” Record 11.

Petitioner argues that unless there is a reasonable
rel ati onship between the inpacts that my be expected from
the proposed farm dwelling and the requirenent that
petitioner dedicate over two mles of right-of-way for
public use, t he above condi tion constitutes an
unconstitutional taking of its property.6 Petitioner

contends the record shows no such reasonable relationship

6Petitioner does not specify whether its constitutional challenge is
brought under the federal or state constitution or both. However the cases
cited by petitioner all concern the Takings Clause of the Fifth Amendnent
to the United States Constitution. That clause is as follows:

"[NJor shall private property be taken for public use, wthout
just conpensation."

The "Takings Clause" is made applicable to the states by the Due Process
Cl ause of the Fourteenth Amendment. Penn Central Trans. Co. v. New York
City, 438 US 104, 122, 98 S Ct 2646, 57 L Ed 2d 631 (1978).
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exi sts.”

There can be no doubt that, in the absence petitioner's
request for approval of a farm dwelling on the subject
property, a county requirenment that petitioner dedicate over
two mles of right-of-way across petitioner's property would
constitute an unconstitutional taking of petitioner's

property. See Nollan v. California Coastal Commin, 483 US

825, 107 S Ct 3141, 97 L Ed 2d 677 (1987). This would be
true no matter how worthy the public purpose to be served.
In such circunstances the |ocal governnment may take the
needed property, but it nust pay the owner just conpensation

of the property taken.

However, wher e t he property owner IS seeki ng
devel opnent approval , a |ocal gover nnment may, wher e
appropriate circunstances exist, require unconpensated

dedi cati ons or exactions. Local governnments may inpose such
exactions where the exaction serves the same governnental
pur pose that denying the request for permt approval would

serve. 8

I'n view of our disposition of these assignments of error, we need not
coment on the propriety of the county's proposed nethod of arriving at an
anount to conpensate petitioner for inmprovenments constructed on the
ri ght-of-way.

8For exanple, a local governnent faced with a dangerously overburdened
| ocal street mght be able deny requests for additional subdivision of Iand
along that street, until the street's capacity is upgraded. The public
purpose substantially advanced by such a devel opnent ban woul d be avoidi ng
additional danger to the public that nust travel the |local street.
Alternatively, the |ocal governnment mnight approve a request to subdivide
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The Oregon Suprene Court's recent decision in Dolan v.

Cty of Tigard, 317 O 110, 854 P2d 437 (1993), cert.

granted US  (1993), discusses at length the nature of

the relationship or nexus required between a requirenent for
an unconpensated dedi cati on or conveyance and the inpacts of
t he devel opnent on which the exaction is |evied. I n order
for such exactions to pass constitutional nuster under the
Fifth and Fourteenth Anmendnents to the U S. Constitution,
the required dedication nust be reasonably related to the
needs created by the use for which approval is sought. 1d.
at 118- 20.

In Dol an, the property owner sought approval to expand
an existing comercial business and parking lot on a 1.67
acre parcel. In approving the request, the city required
dedication of |and within the 100-year flood plain for
fl oodway inprovenents and a 15-foot strip of |and adjacent
to the flood plain for a pedestrian/bicycle pathway. I n
uphol ding the requirenment for unconpensated dedications in
that case, the Oregon Suprene Court found a reasonable
relationship existed between the required dedication and the
i npacts associated wth the proposed use. The court
concluded the record adequately showed the expanded
commercial use would increase traffic congestion that could

be offset by the pedestrian/bicycle pathway and the

land along the street but inpose an exaction that the devel oper dedicate
| and and widen the |ocal street and nake it safer
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i ncreased anount of i npervious surface justified the
required fl oodway i nprovenents.

The decision challenged in this appeal states that the
condition is necessary to address access problens of

i ntervenor and adjoi ni ng property owners.

"The Board of Comm ssioners finds that the
Skillman Fam |y and the Confederated Tribes of the
Umtilla Indian Reservation, and other property
owners who may be simlarly situated, have been
bl ocked access to their property and prescriptive
use of road 1050, as a result of the road vacation
of Novenber 6, 1991. The Skilman [sic] Famly,
menbers  of the [Confederated Tribes of t he
Umtilla Indian Reservation], and other County
residents pr esent ed testi nony denonstrating
hi storical wuse of the vacated portion of MKay
Creek Road for <cattle drives, wnter access,
access to private property and access to the
public portion of MKay Creek Road."°® Record 5.

The problem with the above justification is that the
cited access problenms result from the county's vacation of
the right-of-way, and have nothing to do with the proposed
farmdwelling. The old McKay Creek Road right-of-way passed

approximately 1/2 mle north of the proposed dwelling and

9Al t hough the parties dispute whether the required rededication of MKay
Creek Road would actually provide access to other properties which |ack
ot her access, we need not consider that question. Nei t her do we consider
whet her there are other |egal avenues available to respond to petitioner's
efforts to block access over the vacated portion of MKay Creek Road. For
purposes of this appeal, we assume the rededication of MKay Creek Road
woul d substantially advance a legitimate public purpose to provide
i ntervenor and other adjoining property owners access they do not currently
enj oy. Therefore, the only issue that nust be decided to resolve
petitioner's challenge of the above quoted condition is whether the
exaction (i.e. the requirement that the former right-of-way be rededicated
and reopened) is reasonably related to the inpacts that may be attributed
to the farmdwel |l ing approved by the county.
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then continues away from the dwelling. The cited need to
provide public access is reasonably related to the 1991
decision vacating the MKay Creek Road right-of-way and
subsequent actions by petitioner to block access across the
now vacated right-of-way. However, that need has nothing to
do with the proposed farm dwel |l i ng.

A second reason advanced by respondent for inposing the
chall enged condition is a need to provide energency vehicle
access to adjoining properties. W fail to see any
connection between that need and the proposed dwelling.
Again, the right-of-way would pass approximately 1/2 mle
north of the proposed dwelling and then continues away from
the dwelling. While the required right-of-way m ght inprove
enmergency vehicle access to adjoining properties or other
parts of petitioner's property, there is no reasonable
relationship between an exaction to address that need or
pur pose and the proposed farm dwelling. 10

Bef ore concluding our discussion of the second and
third assignnents of error, we note it is clear from the
record and the argunents presented in respondent's brief
that a dispute exists between the county and petitioner
concerning possible future plans by petitioner to use its

| arge land holding as a private hunting preserve and to use

10The only evidence cited by respondent on this point relates to needed
i mprovenents around the proposed honesite, and provides no justification
for requiring rededication of the McKay Creek Road ri ght-of -way.
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t he proposed farm dwelling as a hunting | odge. Respondent
suggests petitioner's actions to restrict access across the
old MKay Creek Road, followng vacation of the county
right-of-way, is evidence of petitioner's intent to bar the
public and create a private hunting preserve. Respondent
contends it is appropriate for the county to look at the
proposed farm dwelling with petitioner's apparent intention
to create a private hunting preserve in mnd. Simlarly,
respondent and intervenor argue it is appropriate to | ook
beyond the requested farm dwelling to petitioner's use of
the entire 28,000 acre property for farm tinber and rel ated
pur poses in inposing conditions of approval.

It is entirely appropriate for respondent to inpose
conditions to ensure that the proposed farmdwelling in fact
wll be a farm dwelling and wll be l|imted to uses
appropriate for a farm dwelling. However, it 1is not
appropriate for the county to use the occasion of
petitioner's request for approval of a farm dwelling to
exact concessions or inpose I|limtations that have no
reasonabl e connection to the proposed farm dwelling.

Respondent's concerns about petitioner's ultimte
pl anned use of the property as a private hunting preserve
may well be valid. However, addressing those concerns nust
await inplenmentation of that use. Shoul d petitioner elect
to institute such a use, either pieceneal or by way of a

more integrated request for approval, the permssibility of
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that use will be governed by any approval criteria in the
county's conprehensive plan and devel opnent ordi nance that
may govern such activity. Simlarly, respondent may not use
the request for permt approval for a farm dwelling to
i npose a condition relating to petitioner's other existing
farm or forest uses that are permtted under the applicable
county conprehensive plan and devel opnent or di nance.
Petitioner is not seeking approval fromthe county for such
permtted uses, and it is not appropriate for the county to
rely on concerns it may have about such permtted uses to
i npose the disputed condition.

Finally, respondent suggests the required right-of-way
is justified to provide access to ensure conpliance wth
certain conditions of approval discussed l|later in this
opi nion. The short answer to this argunent is that a right-
of-way that only comes within approximately 1/2 mle of the
subject farm dwelling site, and then travels away from the
dwel I'i ng, wi || not reasonably advance that pur pose.
Therefore, even if we agreed that the county could require
dedication of a public right-of-way onto petitioner's
property for purposes of code enforcenent, the chall enged
conditi on would not serve that purpose.

The second and third assignments of error are
sust ai ned.

FOURTH ASSI GNMENT OF ERROR

In addition to the right-of-way dedication condition
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di scussed above, the board of county conmm ssioners included
five additional conditions of approval that petitioner
chall enges wunder the fourth assignnent of error. Those

conditions are as foll ows:

"I. A site plan of the farm dwelling shall be
submtted and reviewed by the Board of
Comm ssioners prior to issuance of a zoning
permt.

"k X * * *

"N Al occupants of the dwelling nust be
actively engaged in the farm ng operation, or
be menmbers of the immediate famly of those
SO engaged, or their tenporary personal
guests (such as friends or relatives).

"O. The day to day activities on the subject
property shall be principally directed to the
farmactivity specified.

"P. There shall be no boarding of persons for a
fee or otherwi se such as that occurring at a
guest ranch, dude ranch or hunting | odge.

"Q Any activity which is not directly a part of
the resources activity permtted outright
within t he GF zone requires separate
application and approval of a conditional use
permt." Record 10-11.

A Farm Dwel ling Site Pl an

Wth regard to condition "I" above, petitioner argues
the challenged decision gives no idea what the referenced
site plan is to be reviewed for. Petitioner contends as

foll ows:

"The UCDO provides no guidance, criteria, or
restrictions on the design, size or configuration
of a farm dwelling. Neither does it call for
review of the site plan by any county authority."”
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Petition for Review 12.

Respondent argues the farmdwelling request is governed
by UCDO 3.034 and that the county requires the conditional
use procedures set out at UCDO 7.020(4) be followed to
determ ne whether relevant criteria are net. UCDO 7.020(4)
requires that a zoning permt be obtained prior to
constructi on. According to respondent t he planning
departnent zoning permt application form"has as one of its
conponents, a plot (or site) plan."11 Respondent's Bri ef
11.

As an initial point, UCDO 3.064, not UCDO 3.034,
establishes the criteria for approval of a farmdwelling in
the Grazing/Farm (GF) zone. The chal | enged decision finds
that the criteria for approval of a farmdwelling set out at
UCDO 3.064.2 are net. W fail to see how the disputed
condition is needed to ensure conpliance wth approval
criteria that have already been found to be satisfied.
Additionally, respondent cites no UCDO provision providing
t hat requests for farmdwelling approval in the GF zone nust
follow conditional use procedures. To the contrary, UCDO
3.064 provides that farm dwellings are a use permtted with
a zoning permt. Therefore, while we do not agree with the

reasoni ng expressed in respondent's brief about why a zoning

11Respondent attaches to its brief a copy of a formentitled "Umatilla
County Zoning Permit." That form has blanks for information and a space
for drawing a "Plot Plan."
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permt is required, UCDO 3.063 nakes it clear that a zoning
permt is required prior to construction of a farm dwelling
in the GF zone.

As far as we can tell, the form attached to
respondent’'s brief sinply requires the provision of setback
and dinensional information. 12 UCDO 1. 050 provides that
zoning permts are issued by the planning director.
Decisions by the planning director are appealable to the
pl anni ng comm ssion and, ultimately, to the board of county
comm ssi oners. UCDO 16. 020. While the UCDO apparently
i ncl udes no specific provision authorizing initial review of
a zoning permt by the board of comm ssioners, as opposed to
appellate review, we do not believe inposition of the
chal l enged condition constitutes reversible error. Even if
the condition constitutes error, the error is procedural and
petitioner does not explain how its substantial rights wl
be prejudiced by requiring board of conm ssioners review
prior to issuance of the zoning permt.

For the reasons explained above, we conclude the
chall enged condition provides no basis for reversal or

r emand.

12The decision challenged in this appeal is a discretionary decision
deternmining that relevant approval criteria are net. As far as we can tel
fromthe parties' argunents, the zoning pernmt decision is mnisterial, and
a zoning permt nmust issue, provided certain information is supplied and
requi red sethbacks are observed.
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B. Remai ni ng Conditions

In response to petitioner's argunents concerning the
remai ni ng conditions quoted above, respondent answers that
petitioner's attorney stipulated during the Decenber 3, 1992
pl anni ng comm ssion neeting that those conditions could be
i nposed.

Because petitioner stipulated that the other conditions
cited above could be inmposed as conditions of approval,
petitioner my not now attack those conditions. See

Newconer v. Clackamas County, 92 Or App 174, 186-87, 758 P2d

369 (1988).
The fourth assignment of error is denied.
FI FTH ASSI GNMENT OF ERROR
Under this assignnent of error, petitioner challenges

the followi ng condition:

"Property [owner] shall give witten notice of its
intent to conduct surface disturbing activities on
t he house site project to the Confederated Tribes.
The [ Confederated Tribes] shall have 30 days from
the date of such notice to conplete a pedestrian

survey, and if any cul tural resources are
identified, the parties wll wrk together to
determne the |east adverse affect [sic] and
proceed pursuant to that determ nation. I n
conducting the survey, the [Confederated Tribes]
shal | be acconpani ed by t he [ Owner ' s]
representative. As to the currently disturbed

site, notice shall be deemed to be given as of
February 1, 1993." Record 10.

As with the conditions discussed i medi ately above under the
fourth assignment of error, petitioner's attorney agreed to

the disputed condition and may not now chall enge the board
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of comm ssi oners' decision to inpose the condition.

The fifth assignnment of error is denied.
SI XTH ASSI GNMENT OF ERROR

Under its final assignnment of error, petitioner cites
the following statenent made by one of the nenbers of the
board of county conm ssioners and argues it denonstrates he

had i nproper ex parte contacts.

"If you visit with people from Pilot Rock, as I
have done, w thout exception, this thinly veiled
pl an [concerning the hunting preserve] is known to
them" Record 22.

Concerns that petitioner actually plans to use its
property as a hunting preserve and the proposed dwelling as
a hunting |odge were expressed frequently during the |ocal
proceedi ngs. We agree with respondent that the above
statenent, alone, does not indicate the county comm ssioner
engaged in ex parte contacts.

The sixth assignnment of error is denied.

The only error sustained above relates to the condition
chal l enged under the second and third assignnents of error
requiring rededication of the former MKay Creek Road
ri ght-of -way. That condition does not appear to have been
relied upon in the remaining portion of the decision where
the county found that all relevant approval standards are
met . However, we are unwilling to speculate that such is

t he case. See Skydive Oregon, Inc. v. Clackamas County, 25

Or LUBA 294, 310-11, aff'd in part, rev'd in part 122 Or App
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342 (1993). We therefore remand the chall enged decision to
the county for disposition consistent with our decision that
the condition is unconstitutional in the circunstances

presented in this case.

o A W N P

The county's decision is remanded.
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