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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
CITY OF BARLOW
Petitioner, LUBA No. 93-110

FI NAL OPI NI ON
AND ORDER

VS.

CLACKAMAS COUNTY,

N N N N N N N N N

Respondent .

Appeal from Cl ackamas County.

Alan L. Gallagher, Canby, filed the petition for review
and argued on behal f of petitioner.

M chael E. Judd, Chief Assistant County Counsel, Oregon
City, filed the response brief and argued on behalf of
respondent.

KELLI NGTON, Chi ef Ref er ee, and SHERTON, Ref er ee,
participated in the decision.

AFFI RMED 01/ 07/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals an order approving a conditional use
permt for the extraction of aggregate.
FACTS

The subject property is a three acre portion of a 27.86
acre parcel zoned General Agricultural District (GAD).1
The challenged decision states the following additional

facts:

"[The 27.86 acres are] part of a much |arger farm
property owned and operated by the applicant. The
property is generally level and is devel oped as a
commercial farm The proposed three acre mning
site is wthin the southeast corner of Tax Lot
1600. It is the site of a previously approved
condi ti onal use authorizing the mning and
processing of aggregate to create a three acre
irrigation pond to serve the agricul tural
operations on the balance of the applicant's
lands. * * * That conditional use permt expired
in March, 1989, with approxinmtely one acre of the
site mned, with an additional acre or so affected
by the surface mning. The site is located within
the 500 year flood plains of the Mdlalla River and
t he Pudding River." Record 2.

After a public hearing, the hearings officer approved

the conditional use permt, and this appeal foll owed.

1The chal | enged decision notes there is sonme dispute concerning whether
the subject property is zoned Exclusive Farm Use or GAD and determ nes the
property is zoned GAD. However, as the challenged decision states, it
makes little difference here, as the rel evant approval standards applicable
to the proposed use are substantially identical
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MOTI ON FOR EVI DENTI ARY HEARI NG

Pursuant to OAR 661-10-045,2 petitioner npves for an
evidentiary hearing to allow this Board to review evidence
not included in the record submtted by the county in this
appeal proceeding. Specifically, petitioner requests an
evidentiary hearing to enable our review of a letter from
t he Ground Water Coordinator, Drinking Water Program Oregon
Heal th Division, and a bankruptcy notice concerning one of
t he proposed aggregate operators.

ORS 197.830(13)(b) and OAR 661-10-045(1) recogni ze that
there are several possible bases for an evidentiary hearing.
Those bases include the existence of disputed all egations of
fact concerning standing, procedural irregularities and

constitutional issues. In addition, the statute and rule

20AR 661-10-045(1) and (2) provides:

"(1) Gounds for Hearing: The Board may, upon witten notion,
conduct an evidentiary hearing in the case of disputed
al | egati ons in t he parties' briefs concer ni ng
unconstitutionality of the decision, standing, ex parte
contacts or other procedural irregularities not shown in
the record and which, if proved, would warrant reversa
or remand of the decision. An evidentiary hearing may
al so be held upon notion or at the direction of the Board
to consider disputes regarding the content of the record
or requests for stays, attorney fees and actual danmges
under ORS 197. 845.

"(2) Mtions for Hearings: A motion for an evidentiary
hearing shall contain a statenment explaining wth
particularity what facts the noving party will present at
the hearing and how those facts will affect the outcone
of the review proceeding. Whenever possible such facts
shall be presented by affidavit wth the nption."

(Enmphasi s supplied.)
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provide that an evidentiary hearing may only be allowed
where it is shown that such allegations, if proved, m ght
result in reversal or remand of the challenged deci sion.

Torgeson V. City of Canby, 19 O LUBA 511 (1990).

Petitioner has not established that if its request for
evidentiary hearing were granted, it would introduce
evidence that could result in the reversal or remand of the
chal | enged deci si on. Accordingly, t he noti on for
evidentiary hearing is denied.

ASSI GNMENTS OF ERROR

Petitioner chal | enges certain findi ngs in and
evidentiary support for the challenged deci sion.

A. Cunmul ative | npacts

Petitioner argues the county failed to determne the
cumul ative inpacts of the proposal on the city. The county
argues that petitioner does not cite an applicable standard
requiring a determnation of the cunulative inpacts of the
proposal, and that there is no such standard.

In the absence of a citation to sone |egal standard
requiring a determnation of the cunulative inpacts of the
proposal, the county's failure to make such a determ nation
provides no basis for reversal or remand of the chall enged
deci si on.

B. ESEE Anal ysi s

Petitioner argues the county failed to analyze the

econom c, soci al , envi ronment al and ener gy ( ESEE)
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consequences of the proposed aggregate operation.

The county argues that its conprehensive plan and | and
use regulations are acknow edged by the Land Conservation
and Devel opnent Conmm ssion and the challenged decision is
not a conprehensive plan or land use regulation anmendnent.
The county contends that under t hese circunstances,
St at ew de Pl anning Goal 5 (Open Spaces, Scenic and Historic
Areas, and Natural Resources) does not apply to the
proposal . The county also contends petitioner cites no
applicable standard, and that there 1is no applicable
standard, requiring an ESEE analysis as a prerequisite to
approval of a conditional use permt in the GAD zoning
district.

We agree with the county. W are aware of no standard
requiring an ESEE analysis for a conditional use permt for
an aggregate operation in the GAD zoning district.
Therefore, that the county failed to conduct an ESEE
anal ysis provides no basis for reversal or remand of the
chal | enged deci si on.

C. Applicant's Intent

Petitioner argues the applicant's real intent is to
convert the entire 70 acre parcel into a giant aggregate
oper ati on. Petitioner contends the applicant has no
intention of Ilimting its aggregate operations to the

approved three acre site, and that the applicant's prior

history indicates it wll not conply wth established
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We agree with the county that it is not required to
deny the conditional use permt application on the basis of
the applicant's intent and prior history. The chal | enged
deci sion provides limted and conditional approval. In the
event the applicant fails to conply with the limtations and
conditions of the challenged decision, there are enforcenent
mechani sns available which the county, and potentially
private parties, may bring to bear. Thi s argunent provides
no basis for reversal or remand of the chall enged deci sion.

D. Del egati on

Petiti oner argues:

"[I]n approving a conditional use permt, [the
county] nust state that an applicable approval
standard '"will be net,' e.g. Lousignont v. Union
County, 16 Or LUBA 272 (1987); Vizina v. Douglas
County, 16 Or LUBA 936 (1988), and not nerely
defer to a state agency enforcement program and
the applicant to insure that the use will neet the
standard. Herein, the hearings officer has partly
substituted conditions for findings and partly

recited, in nmere conclusory form that standards
wll be nmet, but wthout reviewng the whole
record, including the history and intent of the
appl i cant, and t he hi story of county
non- enf orcenment of existing standards upon this
applicant.” Petition for Review 24.

Petitioner contends there are wetlands on sonme portion
of the 70 acre property, and perhaps on the subject three
acre site. Petitioner argues the hearings officer failed to
determ ne whether are wetlands at the site, but rather "nmade

it a condition of approval that sonme other agency nmake those
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determ nations." Petition for Review 24,

The county argues the hearings officer responded to the
possibility presented by petitioner of a wetland at the
three acre site. The county contends the decision
acknowl edges that it is unclear whether there are wetl ands
at the site. The county points out the decision requires
study on this issue and that if wetlands are discovered on
the site, county approval is required before any devel opnment

may occur within a wetland, as follows:

"The applicant shall submt a wetlands delineation
for t he [ Cl ackamas County Devel opnment and
Transportation Departnent] and Division of State
Lands review and approval. Devel opnment IS
prohibited within an identified wetland, except as
may be approved pursuant to [Clackamas County
Zoning and Devel opnment Ordinance (ZDO) 1011.04].
Any devel opnment within 100 feet of an identified
wetl and shall be only pursuant to site specific
design review, to assure conpliance wth the
standards of Sections 1002 and 1011 of the zDO "
Record 13.

The problemwith petitioner's argunent is that it fails
to identify, or explain the content of, any |ocal standard
requiring a wetlands anal ysis, or prohibiting devel opnent at
or near a wetl and. Further, under the above condition, no
devel opnment in a wetland is allowed wunless a further,
specific approval 1is given under the ZDO Ther ef ore,
petitioner's argunent concerning the possibility that there
are wetlands at or near the proposed three acre site
provides no basis for reversal or remand of the chall enged

deci si on.
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Further, to the extent there may be other standards the
application of which petitioner believes to have been
i nproperly deferred to a state agency program for
enf or cenent, those standards are not identified by
petitioner. It is not the function of this Board to guess
what those standards may be, rather it 1is petitioner's
responsibility to devel op an argunent upon which relief may

be granted. Deschutes Devel opment Corp. v. Deschutes

County, 5 Or LUBA 218, 220 (1982). Petitioner's failure to
do so neans this argunent provides no basis for reversal or
remand of the chall enged deci sion.

E. Evi denti ary Support

As we understand it, petitioner's remaining challenges
concern the evidentiary support for the county's decision
Petitioner argues the county inproperly balanced evidence
and asserts the hearings officer should have given nore
wei ght to petitioner's evidence.3

The responsibility for wei ghi ng evi dence and
determ ni ng what evidence to believe, lies with the county.

1000 Friends of Oregon v. Marion County, 116 O App 584

588, 842 P2d 441 (1992). It is inappropriate for this Board

to reweigh evidence. Rat her, our review is |limted to

3 Petitioner also argues the county failed to consider the evidence in

the record of cunulative inpacts and the applicant's intent. However, we
expl ain above that there is no cited |egal standard which would make such
evi dence relevant. Therefore, the hearings officer did not err by failing

to consi der such evi dence.
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determ ning whether the record contains evidence that a
reasonabl e person could rely upon to reach the concl usions
that the county did here, considering the whole record.

Younger v. City of Portland, 305 Or 346, 752 P2d 262 (1988).

We have reviewed the evidence in the record cited by the
parties and conclude a reasonable person could reach the
conclusions the county did based on that evidence. That
petitioner my disagree wth the county's concl usions
provides no basis for this Board to reverse or remand the

chal | enged deci si on. McGowan v. City of Eugene, 24 Or LUBA

540, 546 (1993). Finally, the county decision nmaker was not
required to specifically discuss in the chall enged deci sion
all of the evidence in the record or to explain his reasons
for choosing to rely wupon particular evidence over other

evidence. Angel v. City of Portland, 22 Or App 649, 656-57,

aff'd 113 Or App 169 (1992). In sum we see no error in the
manner in which the county may have reviewed or "bal anced"
t he evidence submtted by the parties during the proceedings
bel ow.

Petitioner's assignnents of error are denied.

The county's decision is affirmed.
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