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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

JOHN ANDREWS, LAVERNA ANDREWS, )

D. ELLEN BABI N, JAMES CAPON, )

SHI RLEY EPPERSON, POLLY KEUSI NK, )
RI CHARD KEUSI NK, VI RG NI A MANLEY, )
JOANNA YAX, GLENNA YOUNGVAN, and )
W LLI AM YOUNGMAN,
LUBA No. 93-198
Petitioners,
FI NAL OPI NI ON
VS. AND ORDER

CI TY OF BROOKI NGS,

N N N N N N N N N

Respondent .

Appeal from City of Brookings.

John C. Babin, Brookings, filed the petition for
review. Wth himon the brief was Babin & Keusink.

Martin E. Stone, Coquille, filed the response brief.
Wth himon the brief was Slack, Stone, Trew & Cyphers.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON
Referee, participated in the decision.

REMANDED 03/ 18/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals an ordinance anending the City of
Brooki ngs Land Devel opnent Code (LDC) to list non-profit
rehabilitation training centers as a conditional use in sone
of the city's residential zones.

FACTS

Bay Area Rehabilitation Center, Inc. (BARC) sought a
conpr ehensi ve pl an amendnent and zone change from
Resi denti al (R-1-6) to Commerci al (C23) for certain
property. BARC proposed to operate a small retail thrift
store and workshop for goods produced by nentally and
physically chall enged people. On Septenber 7, 1993, the
city planning conmm ssion unani nously recomended denial of
the application for the conprehensive plan anendnent and
zone change. On Septenmber 30, 1993, acting on the planning
conm ssion's recomendation, the city council denied the
proposed plan anendnment and zone change.

However, on its own notion, the city council directed
staff to prepare an anendnent to the LDC to list non-profit
rehabilitation training centers as a conditionally allowed
use in sonme of the city's residential zones. The staff
drafted such an ordinance and submtted it to the planning
conm ssi on. On October 13, 1993, the planning conm ssion
reconmended denial of the city council initiated LDC

amendnent . On November 1, 1993, the city council approved
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t he chal l enged ordi nance anending the LDC to list non-profit
rehabilitation training centers as a conditionally permtted
use in sone of the city's residential zones. Thi s appeal
fol | owed.

SECOND AND THI RD ASSI GNMENTS OF ERROR

A. Prelimnary |ssue

Petitioners argue the findings adopted in support of
the challenged decision do not identify relevant approval
criteria or facts and fail to explain how the relevant facts
lead to a conclusion that the relevant approval criteria are
met.1 Petitioners also contend the challenged decision is
not supported by substantial evidence.

The <city argues that the <challenged decision is
| egislative in nature and, therefore, neither findings nor
substantial evidence is required to support the decision.
W first determne whether the challenged decision is
| egislative or quasi-judicial in nature, before turning to
the merits of petitioners' contentions under t hese
assi gnnents of error.

In Strawberry Hill 4-Wheelers v. Benton Co. Bd. of

Comm, 287 Or 591, 602-03, 601 P2d 769 (1979), the Oregon
Supreme Court identified three factors to be considered in

determ ning whet her a |ocal gover nment decision is

lpetitioners also contend the challenged decision fails to address and
respond to specific issues they raised bel ow. However, petitioners do not
identify the issues they believe the city should have responded to, and we
do not consider this aspect of the second assignnment of error further
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quasi-judicial. Those factors may be summari zed as foll ows:

1. Is "the process bound to result in a
deci si on?"
2. s "the decision bound to apply preexisting

criteria to concrete facts?"

3. Is the action "directed at a closely
circunscri bed fact ual situation or a
relatively small number of persons?”

Each of the these factors nust be weighed, and no single

factor is determnative. Estate of Paul Gold v. City of

Portland, 87 O App 45, 740 P2d 812, rev den 304 O 405
(1987); Mclnnis v. City of Portl and, O LUBA

(LUBA No. 93-135, March 3, 1994); Leonard v. Union County,

24 Or LUBA 362, 369 (1992).

W are aware of no local or other law that would
require the application for the challenged |[|and use
regul ati on anendnment initiated by the city council to result
in a decision. As far as we can tell, the city counci
coul d have abandoned the entire enterprise at any point.
The first factor |listed above is not present in this case.

Wth regard to the second factor, it seens inevitable
that nearly every legislative decision will be "bound to
apply preexisting criteria to concrete facts" to a certain
ext ent. The second factor is present in this case because
amendnents to acknow edged zoning ordinances nust conply
with any relevant criteria established in the Statew de
Pl anning Goals (goals) and the conprehensive plan.

ORS 197.175(2)(a); ORS 197.835(5); see also Mclnnis v. City
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of Portland, supra, slip op at 6-7.

Turning to the third factor, it is relatively clear the
impetus for the <challenged decision was a particular
proposal for a particular non-profit rehabilitation training
center. However, whether the inpetus for a chall enged
deci sion was a particular devel opnent proposal is of little

or no relevance in determning the nature of the chall enged

decision itself. See Mclnnis v. City of Portland, supra,
slip op at 7-8. Here, the challenged decision applies to
several different city residential zones. It does not apply

only to a discrete piece of property. Therefore, the third

Strawberry Hill factor is not present in this case.

The only Strawberry Hill factor present here is that

"the decision [is] bound to apply preexisting criteria to
concrete facts." However, we have stated that | esser wei ght
should be attributed to this factor, where the chall enged
deci sion establishes new policies for the |ocal governnent.

Mclnnis v. City of Portland, supra, slip op at 9. Clearly,

the addition of non-profit rehabilitation training centers
as a conditional use in sone of the city's residential zones
establishes a new policy for the city. We conclude the
chal l enged decision is legislative in nature.

B. Merits

As an initial point, no statute, statew de planning
goal or admnistrative rule requires that |ocal governnents

adopt findings in support of legislative |and use deci sions.
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Von Lubken v. Hood River County, 22 O LUBA 307 (1991).

Neither is there any statutory requirenent that such

deci sions be supported by substantial evidence. Al exi ou .

Curry County, 22 Or LUBA 639 (1992). However, as we have

expl ai ned on several occasions, findings may be necessary to
permt this Board to performits review function. See Von

Lubken v. Hood River County, supra; League of Wnen Voters

v. Klamath County, 16 Or LUBA 909, 913, (1988); Tides Uni't

Omers Assoc. v. City of Seaside, 11 O LUBA 84, 89-90

(1984); 1000 Friends of Oregon v. Marion County Board of

Conmi ssioners, 1 Or LUBA 33, 37 (1980). Where the |oca

governnment does not adopt findings explaining why a
challenged legislative land wuse regulation anmendnment
conplies with applicable approval criteria, LUBA relies upon
t he responding parties to provide argunent and citations to
the record to assist the resolution of petitioners'
al | egati ons.

Al t hough, for the reasons stated above, we agree wth
the city that the chall enged decision is |legislative rather
than quasi-judicial in nature, that distinction is not
di spositive of these assignnents of error. This is because
of certain |ocal decisional requirenents provided in the
city's code and explained in detail below

LDC 144.050(D) provides, in part, as follows:

"Fi ndi ngs of Fact. In order for the city counci
to adopt an ordinance for an anmendnment to [the
LDC], findings nust be nade, and adopted as a part
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of said ordinance that are adequate to support the

amendnment proposal . The findings nust be factua
and nust be supported by substantial evidence
submtted into the record. It nust be found that
t he anmendnment conplies with and confornms to the
conpr ehensi ve pl an goal s, policies, and
generalized land use nap. It my be further
necessary to provide evidence that the proposed
amendment IS I n conformance with statew de

pl anning goals and policies when a nmore specific
direction is provided by the goals than the
conpr ehensi ve plan."

LDC 144.050(D) does not distinguish between |egislative and
guasi -judicial amendments to the LDC. 2

The findings adopted by the city do not identify the
plan goals and ©policies that govern the challenged
deci sion. 3 Neither do the findings identify applicable
st atewi de pl anning goals, or explain why none of the Goals
apply.#4 Respondent speculates in its brief that there nmay
not be any relevant criteria in the conprehensive plan.
Respondent goes on to point out the findings do address

certain conprehensive plan and LDC requirenments, wthout

2The city does not argue that it interprets LDC 144.050(D) to be
i napplicable to legislative anmendnents. As we understand it, the city does
not dispute that the challenged decision nust be supported by findings and
substantial evidence. However, we understand the city to contend the
nature of the challenged decision neans that its findings may be |ess
det ai | ed.

SThe findings sinply conclude that the ordinance "conplies with and
conforms to the Conprehensive Plan goals, policies and generalized |and use
map." Record 14.

4Even if LDC 144.050(D) did not specifically require that the city
assure anendnents to the LDC conply with the statew de planning goals,
ORS 197.175(2)(a) inposes that obligation.
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specifically identifying the source of those requirenents.

We conclude the city's findings are inadequate to
satisfy its obligation under LDC 144.050(D) to explain why
the challenged decision conplies wth any rel evant
conprehensi ve plan, LDC and statewide planning goa
requi renents.

LDC 144.050(D) also requires that those findings be
supported by substantial evidence. However, until the city
adopts the required findings, we cannot consider whether
t hose findings are supported by substantial evidence.

The second and third assignments of error are
sust ai ned.

FI RST ASSI GNMENT OF ERROR

"The City of Brookings exceeded its jurisdiction
i n adopting ordi nance No. 93-0-446.Q "

Petitioners argue the city council's authority to enact
ordi nances anending the LDC is |imted by LDC 144.060.
Petitioners contend that under LDC 144.060, the city council
| acks authority to enact an ordinance unless the planning

conm ssi on recomends approval. LDC 144.060 provides:

"The specific findings nmade by the city council,
upon t he reconmendati on of t he pl anni ng
conmm ssion, to adopt an ordi nance for an anmendnment
to this code, conprehensive plan text and /or map
must be factual and supported by substanti al
evidence. * * *" (Enphasis supplied.)

Petitioners' readi ng of LDC 144. 060 appears to
inproperly read in a word that is not present, in that

nothing in LDC 144.060 says anything about a positive
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reconmendati on. However, because the chall enged decision
must be remanded in any event, the city wll have an

opportunity to address this interpretive issue. See (Gage V.

City of Portland, 123 O App 269, 274, 860 P2d 282, on

reconsi deration 125 Or App 119 (1993).

The first assignnent of error is sustained.

~N~ oo o~ WO N

The city's decision is remanded.
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