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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

BEAR CREEK VALLEY SANI TARY
AUTHORI TY,

Petitioner,
VS. LUBA No. 92-172

CI TY OF MEDFORD,

N N N N N N N N N N

Respondent .
) FI NAL OPI NI ON
AND ORDER

BEAR CREEK VALLEY SANI TARY
AUTHORI TY,

Petitioner,
LUBA No. 92-192
VS.

JACKSON COUNTY,

N N N N N N N N N N N

Respondent .
Appeals fromCity of Medford and Jackson County.

Lee A. MIlls, Medford, filed the petition for review
and argued on behalf of petitioner. Wth him on the brief
was Brophy, MIIs, Schnor, GCGerking & Brophy.

Eugene F. Hart, City Attorney, Medford, and Arm nda J.
Brown, County Counsel, Medford, filed the response brief.
Eugene F. Hart argued on behalf of respondents.

E. Andrew Jordan, Portland, filed an am cus brief on
behal f of Special Districts Association of Oregon. Wth him
on the brief was Tarlow, Jordan & Schrader.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON,
Referee, participated in the decision.

AFFI RMED 06/ 10/ 94



1 You are entitled to judicial review of this Order.
2 Judicial review is governed by the provisions of ORS
3 197.850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner challenges a city ordinance and a county
ordi nance adopting identical revised joint urbanization
policies as part of the city's and county's acknow edged
conpr ehensi ve pl ans.
MOTI ON TO APPEAR AS AM CUS

The Special Districts Association of Oregon noves for
perm ssion to appear in this matter and file an am cus brief
supporting petitioner. Respondents do not object, and the
notion is allowed.
FACTS

In 1991, following revision of the Medford Urban G owth
Boundary (UGB), city and county officials began considering
revisions to the joint urbanization policies that are part
of the city's and county's acknow edged conprehensi ve pl ans.
The joint urbanization policies address |and use within the
UGB. On February 19, 1992, a letter was sent to a nunber of
interested parties, including petitioner, with a draft of
revised joint wurbanization policies. Thereafter, public
hearings were held by the <city and county planning
conmm ssions and by the city council and board of county
comm ssi oners. The city adopted revised joint urbanization
policies on August 7, 1992, and the county adopted the sane

revised joint urbanization policies on October 14, 1992.
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The city and county ordinances were appealed to this
Boar d. On Septenmber 14, 1993, the parties stipulated that
Ur bani zation Policy 5 included an erroneous reference to
ORS 222. 115. The parties stipulated this appeal should be
suspended to allow the <city and county to anmend the
chal | enged ordi nances to change the statutory reference from
"ORS 222.115" to "ORS 222.173." Thereafter, the ordinances
challenged in this appeal were adopted by the city on
OCct ober 21, 1993 and by the county on October 27, 1993.1
Those ordi nances adopt Urbanization Policy 5, which provides

as foll ows:

"Wthin the unincorporated urbanizable area,
execution and recording of an irrevocable consent
to annexation to the City, pursuant to ORS
222.173, shall be required for:

"A) Single-Famly Residential permtsj.;
"B) Sanitary sewer and water hook-up permtsj.

"C) Al land use actions subject to County site
plan review.|"

Petitioner is a sanitary authority created under
ORS 450.705 et seq that provides sanitary sewer service in
t he uni ncorporated area of the county. A significant number
of the properties potentially eligible to receive sewer

service from petitioner are wthin the "unincorporated

1The decisions challenged in this appeal were adopted before any
rel evant | egislative amendments adopted by the 1993 Oregon Legi sl ature took
ef fect. Statutory citations in this opinion are to the statutes as they
are codified in the 1991 edition of the Oregon Revised Statutes.
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ur bani zable area" i ncl uded inside the Medf or d UGB.
Ur bani zation Policy 5 requires that the owners of such
property sign an irrevocable consent to annexation to the
city before a permt allowing them to hook wup to
petitioner's sanitary sewer facilities may be issued.

Respondents' reason for adopting the above policy is
relatively straightforward and is not really disputed by
petitioner. The ~city provides essentially all ur ban
services within the UGB other than sanitary sewer services.
Persons living within the UGB who are able to obtain
sanitary sewer service from petitioner and water from
i ndi vidual wells have little incentive to annex to the city
to obtain and help pay for other urban services provided by
the city.

Petitioner and am cus do not dispute the city's and
county's logic or that the city and county conprehensive
plans call for the city to be the ultimate provider of urban
services within the UGB. However, petitioner and am cus
contend Urbanization Policy 5 is not authorized by statute
and conflicts with statutes which |imt the use of consents
to annexation and grant individuals a right to vote on
annexati ons. Petitioner and amcus also contend the city
and county failed to <coordinate their decisions wth
petitioner, as required by Statew de Planning Goal 2 (Land

Use Pl anni ng).
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FI RST, SECOND AND THI RD ASSI GNMENTS OF ERROR

ORS 222.111(5) inposes a general requirenent that
proposal s for annexation be submtted to the electors within
the area to be annexed for a vote. \Wen annexi ng conti guous
territory, ORS 222.170 excuses a city from calling or
hol ding an election in the territory proposed to be annexed
in two circunstances. First, an election is not required
where "more than half of the owners of Iland in the
territory, who also own nore than half of the land in the
conti guous territory and of r eal property therein
representing nore than half of the assessed value of all
real property in the contiguous territory consent in witing
to the annexation of their land * * * " ORS 222.170(1).
Neither is an election required "if a majority of the
el ectors registered in the territory proposed to be annexed
consent in witing to annexation and the owners of nore than
half of the land in that territory consent in witing to the
annexation of their land * * *." ORS 222.170(2).

ORS 222.173, cited in the ur bani zati on policy
challenged in this appeal, limts the use of consents to

annexation as foll ows:

"(1) For the purpose of authorizing an annexation
under ORS 222.170 or under a proceeding
initiated as provided by ORS 199.490(2), only
statenents of consent to annexation which are
filed within any one-year period shall be
effective, unl ess a separate witten
agreenment waiving the one-year period or
prescribing some other period of tine has
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been entered into between an owner of |and or
an elector and the city.

"(2) Statenments of consent to annexation filed
with the legislative body of the city by
el ectors and owners of |and under ORS 222.170
are public records wunder ORS 192.410 to
192. 505."

Petiti oner contends ORS 222.173 does not grant the city
or county authority to condition provision of sewer services
by petitioner on execution and recording of an irrevocable
consent to annexation. Petitioner points out, correctly,
that ORS 222.173 sinply (1) inposes a tine limt on the
effectiveness of such consents to annexation, (2) provides
an exception to the tinme limt, and (3) makes such consents
to annexation public records.

ORS 222.115, which was cited in the first version of
Ur bani zation Policy 5, provides as foll ows:

"A contract between a city and a |andowner
relating to extraterritorial provision of service
and consent to eventual annexation of property of
the Jland owner shall be recorded and, when
recorded, shall be binding on all successors with
an interest in that property."”

Petitioner correctly notes that ORS 222.115, Iike ORS
222.173, says nothing about the city or county being able to
require that property owners seeking sewer service from a

provider other than the city sign irrevocable consents to

annexation to the <city before receiving sanitary sewer

hookup permts.
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In short, petitioner contends that although the above
statutes may envision the use of consents to annexation in
certain circunmstances, if the city and county have authority
to require consents to annexation in the manner provided by
Ur bani zation Policy 5, that authority nust |ie elsewhere.
Petitioner goes further and suggests the above statutes, and
certain comments made during adoption of what s now
codified at ORS 222.115, show a legislative policy against
forced annexations and a legislative intent to preenpt
adoption of policies such as Urbanization Policy 5, which
petitioner contends effectively coerces agreenents to
annexati on.

A. Statutory Authority to Require Consents To
Annexat i on

We agree with petitioner that nothing in ORS 222.115 or
222.173, or elsewhere in ORS chapter 222, grants the city
and county authority to adopt a policy such as Urbani zation
Policy 5. However, the city and county are given authority
el sewhere in the Oregon Revised Statutes to prohibit
provi sion of sewer service in the urbanizable area until
either the property to be served is annexed to the city or
t he owners of such property consent to annexati on.

The city and county are required by statute to adopt
conprehensive plans in accordance wth the Statew de
Pl anni ng Goal s. ORS 197.175(2). The chal | enged deci sions

adopt the di sputed urbanization policy as part of the city's
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and county's acknow edged conprehensive plans. As defined

by statute, a "conprehensive plan” is a

"* * * coordinated land use map and policy
statenment of the governing body of a |ocal
governnment that interrelates all functional and
natural systens and activities relating to the use
of lands, including but not limted to sewer * * *
systens * * *. " ORS 197.015(5).

St atewi de Pl anning Goals 11 (Public Facilities and Services)
and 14 (Urbanization) explicitly envision that the city and
county will adopt policies concerning the provision of sewer
service within the UGB. 2

Goal 11 requires the city and county "[t]o plan and
develop a tinely, orderly and efficient arrangenent of
public facilities and services to serve as a framework for
urban and rural developnment.” Anong other things, Goal 14
requires that in converting urbanizable |and to urban uses,
consi deration be given to "[o]rderly, econom c provision for
public facilities and services.;"3 OCAR Chapter 660,
Division 11 is LCDC s adm nistrative rule inplenmenting Goa
11. \While that rule does not explicitly authorize consents

to annexation, neither that rule nor Goal 11 purport to

20AR Chapter 660, Division 11 (Public Facilities Planning) inposes
detailed requirenents for preparation of public facilities plans.

3Goals 11 and 14 each include an identical |nplementation Guideline 6,
whi ch provides as foll ows:

"Plans should provide for a detailed management program to
assign respective inplementation roles and responsibilities to
those governnental bodies operating in the planning area and
having interests in carrying out the goal."
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exhaustively list the inplenentation mneasures a city or
county may adopt to inplenment the goal and rule
requi renents.

The city and county are required by statute and by
Goals 11 and 14 to assure "tinely, orderly and efficient
arrangenent of public facilities and services * * *_ " We
conclude the city and county acted within their |and use
pl anning authority and obligations under ORS 197.175(2),
Goal s 11 and 14 and OAR Chapter 660, Division 11 in adopting
t he disputed policies to inplenent this objective.?

B. Legi sl ative Preenption

We agree with petitioner that there is support in the
| egislative history of ORS 222.115 for its argunment that the
| egislature generally disfavors involuntary annexation
However, we do not agree that anything in ORS chapter 222 or
the legislative history of ORS 222.115 cited by petitioner
denonstrates a legislative intent to preenpt additional city
or county legislation concerning consents to annexati on.

The Oregon Suprenme Court has explained the analysis
required to determ ne whether state |aw preenpts |ocal

| egislation as follows:

4The 1993 legislature adopted new |egislation concerning the provision
of urban services and anended a nunmber of existing statutes governing
coordi nated provision of wurban services. O Laws 1993, ch 804. That
| egislation was not yet in effect on the dates the chall enged decisions
wer e adopt ed.
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"Qutside the context of |aws prescribing the nodes
of local government, both municipalities and the
state legislature in many cases have enacted | aws
in pursuit of substantive objectives, each well
Wi t hin its respective authority, t hat wer e
arguably inconsistent with one another. In such
cases, the first inquiry nust be whether the | ocal
rule in truth is inconpatible with the |egislative

policy, ei t her because both cannot operate
concurrently or because the legislature neant its
law to be exclusive. It is reasonable to
interpret local enactnments, if possible, to be

intended to function consistently with state | aws,
and equally reasonable to assunme that t he
| egi sl ature does not nmean to displace |local civi
or admnistrative regulation of |ocal conditions
by a statewide Ilaw wunless that intention 1is
apparent. * * *_* LaG ande/ Astoria v. PERB, 281
Or 137, 148, 576 P2d 1204 (1978).

ORS 222.173 assunmes the existence of consents to
annexation and inposes Ilimtations on their use. | f
anything, this denonstrates that the |egislature does not
prohi bit consents to annexation. ORS 222.115 apparently was
adopted to recognize longstanding city practice of requiring
such consents to annexation before extending city services
outside nunicipal limts. We see nothing in ORS 222.115
whi ch suggests the legislature intended that statute to be
the exclusive authority for consents to annexati on.
Statenments by individual |egislators expressing general
hostility toward involuntary annexation are not sufficient
to establish a legislative intent to preclude city or county
| egislation concerning consents to annexation. Despite
expressions of general hostility toward forced annexation,

the statutes explicitly envision and allow consents to
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annexation and other procedures for conpelling annexation
over the objections of persons owning property within or
residing within the area being annexed.®> W see no general
legislative intent that state legislation in the area of
consents to annexati on be excl usive.

C. Ri ght to Vote

VWile there is no federal constitutional right to vote
on annexations, "once the legislature creates a right to
vote on an annexation matter, it may not restrict that right
to vote on grounds other than age or residence wthout a
showing that the restriction furthers a 'conpelling state

interest.'" M d- County Future Alt. v. Port. Metro. Area

LGBC, 82 Or App 193, 200, 728 P2d 63 (1986), nodified 83 O
App 552 (1987). Petitioner contends the city's and county's
concerns about obstacles to annexation created by providing
sewer service in advance of annexation or w thout obtaining

consents to annexation do not anmount to a "conpelling state

interest."” Therefore, petitioner argues, the challenged
ordi nances inpermssibly limt the statutory right of
citizens living wthin the Mdford UGB to vote on

annexati ons.

5/n addition to the explicit recognition in ORS 222.115 for cities to
require consents to annexation when extending services outside their
muni ci pal boundaries, hostile or wunilateral annexation is authorized in
certain circunstances. ORS 222.840 to 222.915 (health hazard annexation);
ORS 222.750 (island annexation).
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We do not agree with petitioner's characterization of
the challenged ordinances as |imting the statutory right
created by ORS 222.111(5) to vote on annexations. No person
within the Medford UGB is required to give up his or her
right to vote on annexation. The chall enged ordinances
sinply provide that such persons may not receive sewer
hookup permts unless they first annex to the city or sign a
consent to do so. The statutes explicitly provide that a
person nmay consent to annexation to obtain extraterritorial
extension of city services. ORS 222.115. The chal |l enged
ordi nances sinply create another instance in which a person
desiring sewer service may obtain it only by signing a
consent to annexation.

Petitioner cont ends t he consents to annexati on
aut horized by ORS 222.115 are truly consensual, whereas the
consents to annexation required by the disputed urbanization
policy are not. Ur bani zation Policy 5, on its face, is no
more coercive than the consents to annexation authorized by
ORS 222.115. In both cases the person seeking sewer service
may consent to annexation in exchange for sewer service.
However, in both cases the person also may elect not to
consent to annexation. In that event, the person does not
recei ve the sewer service.

Petitioner identifies two differences between the
nature of the consents to annexation envisioned by ORS

222.115 and those envisioned by Urbanization Policy 5 which
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merit comment. First, cities are not obligated to provide
sewer service out si de their muni ci pal boundari es.
Therefore, petitioner argues, the sewer service obtained

t hrough the consent to annexation envisioned by ORS 222.115

is properly viewed as consensual. Because the properties at
the center of the dispute in this appeal Ilie wthin
petitioner's service area, except for the disputed

ur bani zation policy, a consent to annexation would be
unnecessary to obtain sewer service. Petitioner suggests
such consents to annexation are not truly consensual and
therefore inproperly infringe on the statutory right to vote
on annexati ons.

The essenti al and faulty prem se under | yi ng
petitioner's first point is that persons within the Medford
UGB have an unqualified right to receive sewer service from
petitioner. Such persons' rights to receive sewer service,
and petitioner's authority and obligation to provide sewer
service, are clearly subject to the county's conprehensive

plan and | and use regul ations. See Jackson County v. Bear

Creek Authority, 53 O App 823, 829, 632 P2d 1349 (1981),

aff'd 293 Or 121 (1982). As respondents correctly note, the
county's plan and | and use regul ations inpose a nunber of
requi renments that may nake actually securing sewer service
for particul ar | and uses difficult or I npossi bl e.
Ur bani zation Policy 5 is sinply one of a nunber of plan and

land wuse regulation provisions affecting where, when,
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whet her and under what conditions sewer service my be
provided within the UGB.

The second distinction identified by petitioner is a
practical, but hypothetical, one. Petitioner has authority
to create l|ocal inprovenent districts (LIDs) and to |evy
assessnents agai nst benefited properties to pay the cost of
provi ding sewer service within the LID. ORS 450.840 et seg.
Petitioner argues such a LID could be approved over the
objections of a mnority of property owners within the LID
who m ght oppose such sewer service. Petitioner goes on to
argue a benefit assessnment m ght thereafter be |levied to pay
the cost of extending sewer service to these unwlling
property owners, and they would have to pay such costs.
Mor eover, such property owners would also have to give up
their right to vote against a future annexation, in order to
obtain sewer service they did not want in the first place
and nust pay for in any event. Petitioner contends the
coercion present in such a scenario inproperly restricts
such property owners' right to vote on annexati ons.

The problem with the above scenario is that it depends
on resolution of a legal 1issue that is not properly
presented in this appeal. Just as inportantly, however that
|l egal issue is resolved, it provides no basis for reversal
or remand of Urbani zation Policy 5.

As petitioner recognizes, the hypothetical objecting

owners of property in a LID could challenge such a benefit
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assessnent in an appropriate forum at the tinme the benefit
assessnment is |evied. At that time the court, wth an
actual controversy before it, could determ ne whether such a
benefit assessnent against an objecting property owner
i nproperly coerces that property owner to give up his or her
right to vote on future annexation. The court could
conclude that a benefit assessnent agai nst such an objecting
property owner does not have an inproper coercive effect.
Even if the court concludes the benefit assessnment does have
such an inperm ssible coercive effect, the result would be
t he assessnent would be invalidated, and any coercive effect
associated wth the assessnent would be elim nated.
Ur bani zation Policy 5, of itself, does not inproperly coerce
property owners to give up their statutory right to vote on
annexati ons.

If the court determned a benefit assessnment s
i nproper in such circunstances, the only consequence would
be that fewer properties would be required to pay the cost
of the sewer system That consequence m ght well make the
LID nore expensive for nonobjecting property owners or
econom cally infeasible, but there is no inproper limtation
on the statutory right to vote on annexati ons.

The first, second and third assignnents of error are

deni ed.
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FOURTH ASSI GNMENT OF ERROR

Petitioner and am cus contend respondents failed to
adequately coordinate the chall enged decisions, as required
by Statew de Planning Goal 2 (Land Use Pl anning).

St atewi de Pl anning Goal 2 (Land Use Planning) requires
that a city's and county's conprehensive plan "and rel ated

i mpl enenting neasures shall be coordinated with the plans of

af fected governnental wunits.” (Enphasi s added.) There is
no dispute that petitioner is an "affected governnental
unit,"” within the nmeaning of Goal 2. The definition of
"conprehensive plan" contained in ORS 197.015(5) describes
what S required for a conprehensive plan to Dbe

"coordi nated," as foll ows:

"* * * A [conprehensive] plan is 'coordinated
when the needs of all levels of governnents,
sem public and private agencies and the citizens
of Oregon have been considered and accommodat ed as
much as possible."

W have explained the statutory obligation to
coordi nate does not require that the enacting body and the

affected | ocal governnents reach agreenment.® |In Rajneesh v.

Wasco County, 13 O LUBA 202, 209-11 (1985), we explained

6ln City of Portland v. Washington County, __ O LUBA ___ (LUBA No. 93-
195, May 6, 1994), we explained that except where a county or Metropolitan
Service District exercises its coordination responsibilities under

ORS 197.190, a |l ocal government may not anend an acknow edged conprehensive
plan in a way that creates an inconsistency with another acknow edged
conprehensive plan. However, there is no allegation here that the disputed
urbani zation policy is inconsistent with an acknow edged conprehensive
pl an.
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the statutory obligation to coordinate involves essentially

two steps:

"1l. The makers of the plan [nust engage] in an
exchange of information between the planning
jurisdiction and affected governnmental wunits,
or at least invite such an exchange.

"2. The jurisdiction [nust use] the information
to balance the needs of all governnental
units as well as the needs of citizens in the
plan fornul ation or revision."

Here, petitioner was not a participant in the initia
devel opnent of the draft revised joint urbanization policies
that were sent out by the city and county for conmment on
February 19, 1992. However, thereafter, there were nunerous
opportunities for petitioner to make its views known.
Petitioner took advantage of those opportunities.

Petitioner and respondents di sagree about t he
desirability of Urbanization Policy 5 for obvious reasons.
Petitioner's main concern is that uncertainty about whether
persons opposing sewer service and annexation may be
included in a LID and assessed for the costs of extending
such sewer service may seriously inhibit its ability to
provi de additional sewer service inside the UGB. Petitioner
may well be correct. However, the city and county clearly
may conclude that the consequences associated wth any
difficulty petitioner may have in providing sewer service to
uni ncorporated areas within the Medford UGB are outwei ghed
by the consequences of allowing such sewer service to be

provided w thout first securing consents to annexation.
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Supp. Record 4-5 and 29-30. The parties' positions in this
instance are sinply adverse. The city and county m ght have
been required to address any specific alternatives
identified by petitioner which would address the city's and
county's concerns about the disincentive to ultimte
annexation posed by provision of sewer service in the
uni ncor porated urbanizable area as well as petitioner's
concerns about being able to provide such sewer service
prior to annexati on. However, petitioner does not argue it
identified such alternatives below. We conclude the city
and county adequately <coordinated their decisions wth
petitioner.
The fourth assignment of error is denied.

The city's and county's decisions are affirmed.
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