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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

LLYNORE D. BARRI CK and
GREGORY L. BARRI CK,

Petitioners,

VS.
LUBA No. 94-013
CITY OF SALEM
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
J. L. GWN and WES TORAN,
| nt ervenor s- Respondent. )

Appeal fromCity of Salem

LIlynore D. Barrick, Salem filed the petition for
review and argued on her own behal f.

No appearance by respondent.

Wal | ace W Lien, Salem filed the response brief. Mark
Shi pman argued on behal f of intervenors-respondent.

KELLI NGTON, Chief Referee; HOLSTUN, Referee; SHERTON
Referee, participated in the decision.

REMANDED 06/ 24/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a city decision approving a
tentative subdivision plat.
MOTI ONS TO | NTERVENE

J. L. Gwn and Wes Toran nove to intervene on the side
of respondent in this appeal proceeding. There 1s no
objection to the notions, and they are all owed.
FACTS

The subject property consists of 9.33 acres and is
zoned Residential (RS). A creek runs through the subject
property. The proposal is to subdivide the subject property
into 37 lots. The planning departnent approved the proposal
and petitioners appealed to the city council. The city
council affirmed the planning departnent's decision, and
t hi s appeal foll owed.
FI RST ASSI GNMENT OF ERROR

Petitioners argue the challenged decision is erroneous
because the subdivision application, plat map and street
profile map failed to include certain information required
by Sal em Revi sed Code (SRC) 63.040 et seq.

A. Wai ver

I ntervenors argue petitioners failed to raise this
i ssue below, and under ORS 197.835(2) are precluded from
raising it for the first time at LUBA.

The chal | enged deci si on approves a tentative
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subdivision plat within the Salem Urban G owth Boundary.
Therefore, the challenged decision is a "limted |and use
deci sion." ORS 197.015(12)(a). We have not previously
determ ned whether our review of limted |and use decisions
is limted to issues that were sufficiently raised during
t he proceedings below!? The relevant statutes governing
limted |and use decisions and this Board' s scope of review
are anbi guous on this issue.
1. Background of Rel evant Statutory Provisions

ORS 197.763 was enacted in 1989. It establishes a
nunber of procedural requirenments for |ocal governnent
quasi - j udi ci al hearings on applications for [|and use

deci sions. 2 For instance, it requires that a notice of

Iwe did address this issue, and reached the same conclusion as is
expressed in this opinion, in Matrix Developnent v. City of Tigard,
O LUBA _ (February 28, 1994). However, our opinion in Mtrix

Devel opnent was subsequently vacated by the court of appeals, based on a
stipulation of the parties, and is not published.

2As rel evant here, ORS 197.015(10)(a)(A) defines "land use decision" as:

"A final decision or determ nation nmade by a |ocal governnent
* * * that concerns the adoption, anendment or application of:

(i) The [statew de pl anni ng] goals;
(i) A conprehensive plan provision;
"(iii) A land use regulation; or
"(iv) A new | and use regul ationp."
ORS 197.015(10) (b) establishes certain exceptions to the definition of

"l and use decision." One of these provides that a limted land use
decision is not a | and use decision. ORS 197.015(10)(b)(CO.
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hearing explaining the nature of the proposed use and
listing applicable approval criteria from the 1ocal
gover nnent conprehensive plan and |and use regulations be
mai |l ed to owners of certain neighboring property at |east 20
days before the local governnent's evidentiary hearing.3
ORS 197.763(3)(a), (b) and (f). It also requires that all
evidence relied on by the applicant be submtted to the
| ocal government and nmade available to the public by the
time the hearing notice is provided. ORS 197.763(4)(a). |If
addi tional evidence is subsequently entered in support of
the application, any party is entitled to a continuance.
ORS 197.763(4)(b). Staff reports nust be nmade avail abl e at
| east seven days before the hearing. I d. If requested to
do so by a party, the local governnent nust | eave the record
open for at |east seven days after the evidentiary hearing.
ORS 197.763(6) .

Wth regard to the requirenent to raise issues bel ow,

ORS 197.763(1) provides:

"An issue which may be the basis for an appeal to
[ LUBA] shall be raised not later than the close of
the record at or following the final evidentiary
heari ng on t he pr oposal before the | ocal
gover nment . Such issues shall be raised wth
sufficient specificity so as to afford the [| ocal
governnment decision maker], and the parties an
adequat e opportunity to respond to each issue."

3ln 1991, the statute was amended to require this notice of the loca
government hearing also be mailed to recognized nei ghborhood or community
organi zations. O Laws 1991, ch 817, § 31
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The hearing notice provided to neighboring property owners
is required to include, anong other things, a statenent that
"failure of an issue to be raised in a hearing * * * or
failure to provide sufficient specificity to afford the
deci sion nmaker an opportunity to respond to the issue
precl udes appeal to [ LUBA] based on that I ssue. "
ORS 197.763(3)(e). A simlar statenent nust be nade "at the
commencenent " of a hearing governed by ORS 197.763.
ORS 197.763(5) (c).

At the sanme time, the statutory provision governing the
filing of petitions for review with LUBA was anended to

read:

"A petition for review of the |and use decision
and supporting brief shall be filed with [LUBA] as
required by [LUBA rule]. | ssues shall be limted
to those raised by any participant before the
| ocal hearings body as provided in ORS 197.763.
* x *"  ORS 197.830(10) (1989).

The statutory provisions governing LUBA's scope of review
were simlarly anmended to include the follow ng provision:

"lssues [raised before LUBA] shall be limted to
those raised by any participant before the |oca
heari ngs body as provided in ORS 197.763. * * *"
ORS 197.835(2) (1989).

However, the following identically worded ©provisions
qualifying the limtation on raising new issues before LUBA

were al so added to these statutes:

"k x * A petitioner nmay raise new issues [before
LUBA] if:

"(a) The local government failed to follow the
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requi renments of ORS 197.763; or

"(b) The | ocal governnment nade a | and use deci sion
whi ch i's di fferent from the proposa
described in the notice to such a degree that
the notice of the proposed action did not
reasonably describe the |I|ocal governnment's
final action." ORS 197.830(10) (1989);
197.835(2) (1989).

These statutory provisions represent a quid pro quo,
whereby | ocal governnments are required to give broader and
nore detailed notice of quasi-judicial |and use hearings and
make evi dence and staff reports available in advance of such
hearings, in exchange for participants being required to
raise an issue during the local proceedings in order to be

able to raise that issue before LUBA. 1000 Friends of

Oregon v. Benton County, 20 Or LUBA 7, 10 (1990).

In 1991, the legislature created a new category of

decision subject to LUBA review -- "limted |and use
decisions.” O Laws 1991, ch 817. ORS 197.015(12) defines
"l'imted | and use decision,” in relevant part, as:

"[A] final decision or determnation nmade by a
| ocal governnment pertaining to a site within an
urban growt h boundary whi ch concerns:

"(a) The approval or denial of a subdivision or
partition, as described in ORS chapter 92.

A limted land use decision is not a |land use decision and
is not subject to the requirenents of ORS 197. 763.
ORS 197.015(10)(b)(C); 197.195(2).

The 1991 | egi sl ation al so enact ed ORS 197. 195,
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1 establishing requirements for |ocal governnent procedures
2 for mking limted |and wuse decisions. There is no
3 requirenment that a public hearing be held on an application
4 for a limted land use decision.*? Rat her, the statute
5 requires that the | ocal governnent provide witten notice of
6 a 14 day period for subm ssion of witten coments on the
7 application for a limted |land use decision to owners of
8 certain neighboring property and to recogni zed nei ghborhood
9 or community organizations. ORS 197.195(3)(b) and (c)(A.
10 The notice nust |list the approval criteria applicable to the
11 limted |and wuse decision. ORS 197.195(3)(c)(0O). Al |
12 evidence relied on by the applicant nust be available for
13 review during the period for subm ssion of witten coments.
14 ORS 197.195(3)(c)(F).

15 ORS 197.195 does not require local governnents to
16 provide a local appeal of Iimted | and use decisions made in
17 the above described nanner. However, ORS 197.195(3)(a)

18 provides:

19 “"I'n making a limted |land use decision, the |loca

20 governnment shall follow the applicable procedures

21 contained within its acknowl edged conprehensive

22 plan and | and use regul ations and other applicable

23 | egal requirements.”

24 Wth regard to requiring that issues concerning a

4Limited land use decisions are excluded from the definitions of
"permt" in ORS 215.402(4) and ORS 227.160(2). Consequent |y, t he
requi renents for |ocal government actions on pernit applications set out in
ORS 215.402 to 215.422 and ORS 227.160 to 227.180 do not apply to limted
| and use deci sions.
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10 The 1991 legislation also added the following references to

11 limted | and use decisions to the LUBA petition for review

limted land use decision be raised below, the witten
notice of the 14 day period for submssion of witten

coment s nust :

"State that issues which may provide a basis for
an appeal to [LUBA] shall be raised in witing
prior to the expiration of the comment period.
| ssues shall be raised with sufficient specificity
to enable the decision maker to respond to the
i ssuer.1" ORS 197.195(3)(c)(B).

12 and scope of review statutory sections descri bed above:

13
14
15
16
17
18
19

20
21

22
23
24
25
26
27
28
29

30
31
32
33

34
35

36
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“"A petition for review of the |and use decision or
limted land use decision and supporting brief
shall be filed with [LUBA] as required by [LUBA
rule]. Issues shall be linmted to those raised by
any participant before the |ocal hearings body as
provided in ORS 197.763. A petitioner may raise

new i ssues [before LUBA] if:

"(a) The local governnent failed to follow the
requi renments of ORS 197.763; or

"(b) The | ocal governnment nade a | and use deci sion
or limted Jland use decision which is
different from the proposal described in the
notice to such a degree that the notice of
the proposed action did not reasonably
descri be t he | ocal governnent's fina
action." (Provisions added in 1991
enphasi zed.) ORS 197.830(10).

"I ssues [raised before LUBA] shall be limted to
those raised by any participant before the |oca
hearings body as provided in ORS 197.763. A
petitioner may raise new i ssues [before LUBA] if:

"(a) The local government failed to follow the
requi renments of ORS 197.763; or

"(b) The | ocal governnment nade a | and use deci sion
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or limted Iland use decision which is
different from the proposal described in the
notice to such a degree that the notice of
the proposed action did not reasonabl y
descri be t he | ocal governnent's fina
action." (Provisions added in 1991
enphasi zed.) ORS 197.835(2).

2. Applicability of Wiaiver to Limted Land Use
Deci si ons

The operative provisions of ORS 197.830(10) and
197.835(2) state "[i]ssues shall be limted to those raised
by any participant before the |local hearings body as

provided by ORS 197.763." (Enphasi s added.) Because

ORS 197.763 is inapplicable to local I|imted Iland use
deci sion proceedings, the quoted Ilimtation to LUBA' s scope
of review could be interpreted as not applying to limted
| and use deci sions. Additionally, both ORS 197.830(10)(a)
and 197.835(2)(a) provide that new issues nmay be raised
before LUBA if "[t]he |ocal governnent failed to follow the
requi renments of ORS 197.763." This would |ikely alnost
al ways be true in the case of limted |and use decisions,
for which local governnment procedures are not required to
conply with ORS 197. 763.

On the other hand, there are explicit indications in
the statutes that the legislature intended to Iimt LUBA'Ss
review to issues that were raised during the |[ocal
governnent proceedings on Ilimted |and use decisions.
ORS 197.195(3)(c)(B) requires the |ocal governnent notice of

the required 14 day period for submssion of witten
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comments to include a statenent that "issues which may
provide the basis for an appeal to [LUBA] shall be raised in
witing prior to expiration of the coment period." The
first sentence of ORS 197.830(10) was anended to indicate
t hat subsection applies to petitions for review chall enging
both | and use decisions and |imted |and use decisions. In
addition, the 1991 legislation creating |limted |and use
deci sions al so anended the exception to the statutory waiver
provi sions found in ORS 197.830(10)(b) and 197.835(2)(b) to

all ow new i ssues to be raised before LUBA if:

"[t]he local governnment nade a |and use decision
or limted |land use decision which is different
from the proposal described in the notice to such
a degree that the notice of the proposed action
did not reasonably describe the | ocal governnment's
final action.”™ (Enphasis added.)

There would be no need to include limted | and use deci si ons
in this exception to the waiver provisions if the waiver

provisions did not apply to limted land use decisions to

begin wth.
As best we can determine, the 1991 limted |and use
decision legislation was intended to relieve |ocal

governnments from having to conply wth the conplex
procedural requirenments applicable to quasi-judicial "land
use decisions"” and "permts,"” when making certain decisions
on allowing permtted uses within urban growth boundaries.
To that end, ORS 197.195(2) exenpts Ilimted I|and use

decisions from the procedural requirenents applicable to
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quasi-judicial "land use decisions” and "permts,"” and
ORS 197.195(3) establishes a sinpler set of procedura
requirenments for limted | and use deci si ons.

There is no indication the legislature intended to
relieve participants in the limted | and use decision nmaking
process of the requirenent that they raise issues below
ORS 197.195(3) retains the basic elenments of the "quid pro
quo" descri bed above with regard to ORS 197.763. The loca
governnment is required to mail witten notice of a proposed
limted |land use decision to owners of certain neighboring
properties and recogni zed nei ghbor hood associ ati ons.
ORS 197.195(3)(Db). That notice nust |list the approval
criteria applicable to the decision and state that issues
whi ch may provide a basis for appeal to LUBA nust be raised
bel ow. ORS 197.195(3)(c)(B) and (C). Al'l evidence relied
upon by the applicant is required to be avail able for review
during t he required 14 day conmment peri od.
ORS 197.195(3)(c)(F). Thus, as with ORS 197.763, in return
for followng the procedures required by ORS 197.195, the
| ocal governnment gains the benefit of participants being
required to raise issues below in order to raise themin an
appeal to LUBA.

As originally proposed, the limted |and use decision
|l egislation did not include anmendnents to the preexisting
provisions of ORS 197.805 to 197.855 governing appeals

bef ore LUBA. Amendnments to integrate the new limted | and
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use decision provisions wth these preexisting statutory
provi si ons appear to have been added to the limted | and use
decision legislation hurriedly, late in the |egislative
process.> W believe the fact that anmendnents were made to
ORS 197.830(10) and 197.835(2) to include references to
limted |land use decisions supports a conclusion that the

limtation of our review to issues raised below is intended

to apply to Ilimted Iland use decisions subject to
ORS 197.195, as well as to land use decisions subject to
ORS 197.763. On the other hand, we also believe the
| egislature intended that the waiver requi r enment be

conditioned on conpliance with the procedures required by
ORS 197. 195.

In conclusion, we wll apply the statutory waiver
requirenents to limted |and use decisions the sanme way we
apply them to |and use deci sions. Qur review of limted
| and use decisions will be limted to issues that were
rai sed bel ow unless (1) the | ocal governnent did not satisfy
the procedural requirenments of ORS 197.195,6 or (2) the

limted | and use decision adopted differs significantly from

SThe parties do not cite, and we have been unable to find, anything in
the legislative history of Oregon Laws 1991, chapter 817, to shed light on
the legislature's intent with regard to the application of a waiver
requi rement to our review of linmted | and use deci sions.

6ln this regard, we note that the procedural safeguards required by
ORS 197.763 are generally parallel to, but exceed, those required by
ORS 197.195. Therefore, if the procedures required by the local code are
designed to conply with ORS 197.763, conpliance with those procedures
generally will also establish conpliance with ORS 197.195.
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what was described in the local governnent's notice of
proposed acti on.
3. | dentification of |Issues Raised Bel ow

As we state above, petitioners argue the chall enged
decision is erroneous because the subdivision application,
plat map and street profile map fail to include certain
information required by Salem Revised Code (SRC) 63.040 et
seq. In order to raise those issues here, petitioners nust
establish the issues were raised below with "sufficient
specificity.”

e see no meani ngf ul di fference bet ween t he
ORS 197.195(3)(c)(B) requirement that an issue be raised
below "with sufficient specificity to enable the [local]
deci sion nmaker to respond to the issue” and the
ORS 197.763(1) requirenent that an issue be raised below
"with sufficient specificity so as to afford the [l ocal
deci sion maker] an adequate opportunity to respond to each
i ssue." Wth regard to the scope of the specificity
requi renment of ORS 197.763(1), we have stated:

Rk ORS 197.763(1) does not require that
arguments identical to those in the petition for
review have been present ed during | oca
proceedi ngs, but rather that 'argunent presented
in the local proceedings sufficiently raise the
issue sought to be raised in the petition for
review, so that the local governnment and other
parties had a chance to respond to that issue.’
Hale v. City of Beaverton, 21 O LUBA 249, 254
(1991); Boldt v. Clackanmas County, 21 O LUBA 40,
46 (1991). The Court of Appeals affirmed our
interpretation of the ORS 197.763(1) 'sufficient
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specificity' requi renent, stating '* * * t he
statute requires no nore than fair notice to

adj udi cators and opponents, rather than the
particularity t hat i nher es in j udi ci al
preservation concepts.' Bol dt V. Cl ackanmas

County, 107 O App 619, 623, 813 P2d 1078 (1991)."
DLCD v. Coos County, 25 O LUBA 158, 167 (1993).
(Enphasis in original.)

Petitioners cite docunments and testinony in the |oca
record concerning alleged traffic, wldlife and other
i npacts associated with the proposal. However, subject to
two exceptions discussed below, petitioners cite nothing in
the record that would advise a reasonable decision mker
that an issue was being raised concerning the adequacy of
t he subdivi sion application, plat map or street profile map.
Therefore, we conclude petitioner waived all these issues
except for the two identified bel ow.

The issues raised below can be identified from
testinmony that an opponent was not aware of the existence of

a detention basin plan and fromthe follow ng testinony:

"Also, the submtted plot plan does not show the
driveways and easenents of adjacent property
owners. In fact, there are three driveways [at]
varying angles and topography entering Harritt
within 100 of the proposed access by the
subdivision. * * * The safe and orderly flow of
traffic would be further conplicated by this
situation.”™ Record 98.

Based on the above, we conclude issues were sufficiently
raised in the proceedi ngs bel ow concerning the lack of (1) a
det enti on basin pl an, and (2) information regar di ng

dri veways and easenents.
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B. Merits of Issues Raised Bel ow

LUBA has previously determned omssion of required
information from an application is harnl ess procedural error
if the required information is |ocated sonewhere in the

record. Dougherty v. Tillanmok County, 12 Or LUBA 20, 24

(1984); Famlies for Responsible Gov't. v. Mrion County, 6

O LUBA 254, 277, rev'd on other grounds 65 Or App 8, 670

P2d 615 (1983). However, if the required information is not
available in the record, and is necessary for a
determ nati on  of conpliance wth applicable approval
standards, then such an error is not harm ess and warrants
reversal or remand of the <challenged decision. Mur phy

Citizens Advisory Comm v. Josephine County, 25 Or LUBA 312,

324-25 (1993); MConnell v. City of Wst Linn, 17 O

LUBA 502, 525 (1989); Hopper v. Clackamas County, 15 Or LUBA

413, 418 (1987); Hershberger v. C ackamas County, 15 Or LUBA

401, 408-09 (1987).

Regarding the existence of a detention basin plan,
intervenor acknowl edges no such docunent exists in the
record. ”’ However, intervenor argues the city interpreted
its code to allow this docunent to be submtted at sone

| ater point in the process. See Record 78.

7SRC 63.040(e)(7) (Tentative Plan of a Subdivision) requires the
following to be included in the subdivision plan docunents:

"The | ocation, size and use of all contenplated and existing
public areas, including easenents and detention facilities
within the proposed subdivision."
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Petitioners contend the detention basin plan is
necessary to enable the city to establish conpliance with
Salem Area Conprehensive Plan (SACP), section M Scenic,
Hi storic Areas, Natural Resources and Hazards policies. We
determ ne below the challenged decision fails to establish
conpliance with those policies. Therefore, on remand, the
city should either explain why a detention basin plan is not
required to establish conpliance wth applicable plan
policies, or should require the applicant to submt such a
detention basin plan.

Concerning the | ocation of driveways and easenents of
adj acent property owners, petitioners do not establish the
lack of information on the tentative plat relates to any
applicabl e approval standard, and we are not aware that it
is. Therefore, this issue provides no basis for reversal or
remand of the chall enged deci sion.

The first assignnent of error is sustained, in part.
SECOND ASSI GNMENT OF ERROR

Under this assignnent of error, petitioners contend the
chall enged decision does not conply wth SACP Scenic,
Hi storic Areas, Natural Resources and Hazards, policies 3,
5, 6 and 11 (hereafter plan policies).

A. Wi ver

I ntervenors contend petitioners failed to raise any

i ssue during the | ocal proceedings concerning the proposal's
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conpliance with plan policy 3.8 Therefore, intervenor
contends petitioners waived this issue, and may not raise it
in an appeal to LUBA.

Petitioners cite docunents and testinony in the record
identifying natural, ecol ogi cal and scenic qualities
associated with the subject property that they all ege may be
destroyed by the proposal. While plan policy 3 was never
cited by nunber during the | ocal proceedings, we believe the
portions of the record petitioners cite are adequate to put
a reasonable decision maker on notice that an issue was
raised concerning the requirements of plan policy 3.
Therefore, petitioners have not waived the right to raise an
i ssue before this Board concerning plan policy 3.

B. Merits

Petitioners ar gue t he findi ngs supporting t he
chal | enged decision are inadequate to establish conpliance

with plan policies 3, 5, 6 and 11.°

8Pl an policy 3 provides as follows:

"Identified areas of significant architectural, archeol ogical
natural, ecological, historic or other scenic values, which
have been so designated and approved by the appropriate

governi ng body, shall be protected for future generations.
Where no conflicting uses have been identified, such resources
shall be managed to preserve their original character. Vhen

conflicting uses are identified, resources shall be protected
by acquisition or by plans which limt the intensity of
devel opnent and prompte conservation of the resources.”

9Pl an policy 5 is quoted in the text infra. Plan polices 6 and 11
provi de as foll ows:

Page 17



1 On their face, it appears that plan policies 3, 6 and
2 11 are applicable to the proposal. However, i ntervenor
3 argues those plan policies are not mandatory approva
4 standards, but rather aspirational statenments of policy.
5 The challenged decision does not include an interpretation
6 of the SACP with regard to whether plan polices 3, 6 and 11
7 are mandatory standards applicable to the proposal. It is
8 well established that this Board Ilacks authority to
9 interpret those policies in the first instance. Weeks .
10 City of Tillamok, 117 Or App 449, 454, 844 P2d 914 (1992).
11 On remand, the city must interpret these policies and apply
12 them to the proposal if it determ nes they are applicable
13 approval standards. In the absence of an interpretation by
14 the city, we cannot determ ne these policies are
15 inapplicable. Gage v. City of Portland, 123 Or App 269, 860
16 P2d 282, on reconsideration 125 O  App 119 (1993),
17 rev allowed 318 Or 478 (1994).

18 The chall enged decision contains a discussion of the

"6. Identified significant wildlife habitats shall be
protected and nmanaged in accordance with State wildlife
managenment practices. The inportance of riparian
vegetation shall be considered during the devel opnent
revi ew process."

"11. Salem urban area wetl ands shal | be identified,
i nventoried, and docunented as to their significance as a
resource. Such activities shall be coordinated anobng the
jurisdictions. Appropri ate conprehensive plan policies
and devel opnent regul ations shall be adopted by the next
periodic review In the interim developnment in areas
identified as wetlands shall be permitted only to the
extent granted by State and Federal regulatory agencies."

Page 18
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proposal's conpliance with plan policy 5. Plan policy 5

provi des as follows:

"Wat erways shall be protected, preserved, and
mai ntained as drainage courses and scenic,
recreation, and nat ur al resour ces. These
characteristics shall be considered during the
devel opment review process. Public access to
wat erways for maintenance purposes should be
provi ded. "

The chal | enged deci sion contains findings purporting to
address this standard. Record 11. However, the findings
sinply discuss city and Division of State Lands (DSL)
requi rements concerning wetl ands. The findings state DSL
was provided with adequate notice of the proposal, and that
DSL will, at sone point, require a fill permt. The city's
findings of conpliance with plan policy 5 are not responsive
to that policy.

The second assi gnment of error is sustained.

THI RD AND FOURTH ASSI GNMENTS OF ERROR

Petitioners argue the challenged decision |acks
findings of conpliance wth three conprehensive plan
pol i ci es. However, intervenors cite findings in the
chal | enged deci sion determ ning the three conprehensive plan
standards are satisfied. Petitioners do not explain why the
findings cited by intervenors are inadequate, and we do not
see that they are.

The third and fourth assignments of error are denied.

FI FTH ASSI GNMENT OF ERROR

Petitioners argue the challenged decision does not
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reflect the oral comments of the decision makers during the
| ocal proceedings. However, it is well established that
LUBA reviews the |ocal governnent's final witten order.
That the final witten order nmay not accurately reflect oral
comments nmade by the local decision maker during its
del i berations provides no basis for reversal or remand of

t he chall enged deci sion. Derry v. Douglas County, 26 O

LUBA 25 (1993).
The fifth assignment of error is denied.

The city's decision is remanded.
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