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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

SALEM KEI ZER SCHOOL DI STRI CT 24-J,)
Petitioner,

and

N N N N N

RI CHARD C. STEIN, JAMES NASS, and )
COALI TI ON FOR RATI ONAL AND
OBJECTI VE SCHOOL SI Tl NG

| nt ervenors-Petitioner
VS.

CITY OF SALEM

LUBA No. 94-022
and

)
)
)
)
)
)
)
)
Respondent , )
)
g
Cl TI ZENS FOR THE PRESERVATI ON )
OF NEI GHBORHOODS, SALLY M LLER, )
ALAN BONER, and D. OLCOTT )
THOVPSON, )
)
| nt ervenor s- Respondent. ) FI NAL
OPI NI ON
) AND ORDER

CI TI ZENS FOR THE PRESERVATI ON
OF NEI GHBORHOODS, SALLY M LLER,
and ALAN BONER,

Petitioners,
LUBA No. 94-025
VS.

CITY OF SALEM

Respondent ,

N N N N N N N N N N N N N N

and
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)
SALEM KEI ZER SCHOOL DI STRI CT 24-J,)

RI CHARD C. STEIN, JAMES NASS, and )

COALI TI ON FOR RATI ONAL AND )
OBJECTI VE SCHOOL SI Tl NG, )
)

| nt ervenor s- Respondent. )

Appeal from City of Sal em

Kris Jon Gorsuch, Salem filed a petition for review in
LUBA No. 94-022 and a response brief in LUBA No. 94-025 and
argued on behal f of Sal em Keizer School District 24-J. Wth
himon the briefs was Saafeld, Giggs, Gorsuch, Alexander &
Enmerick, P.C.

Richard C. Stein, Salem filed a petition for review in
LUBA No. 94-022 and argued on behalf of Richard C. Stein,
James Nass and the Coalition for Rational and Objective
School Siting.

Dani el Kearns, Portland, filed a petition for review in
LUBA No. 94-025 and a response brief in LUBA No. 94-022 and
argued on behalf of Citizens for the Preservation of
Nei ghbor hoods, Sally M|l er and Al an Boner.

D. O cott Thonpson, Salem represented hinself.

Paul Lee, Assistant City Attorney, Salem filed a
response brief and argued on behalf of respondent.

HOLSTUN, Referee; KELLINGTON, Chief Referee; SHERTON
Referee, participated in the decision.

REMANDED 06/ 17/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a city council decision determ ning
that a proposed mddle school site violates a Salem Area
Conpr ehensi ve Pl an (SACP) policy.

MOTI ONS TO | NTERVENE

Richard C. Stein, James Nass and Coalition for Rational
and Objective School Siting (CROSS) nove to intervene on the
side of petitioner in LUBA No. 94-022 and on the side of
respondent in LUBA No. 94-025. There is no opposition to
t he notions, and they are allowed.!?

Citizens for the Preservation of Neighborhoods (CPN)
Sally MIller, Alan Boner and D. Ocott Thonpson nobve to
intervene on the side of respondent in LUBA No. 94-022.
There is no opposition to the notions, and they are
al | owed. 2

Sal em Kei zer School District 24-J (school district)
moves to intervene on the side of respondent in LUBA No. 94-
025. There is no opposition to the notion, and it 1is

al | owed.

1A single petition for review was filed on behalf of these parties. W
refer to these parties collectively as CROSS.

2A single petition for review and a single intervenors-respondent's
brief were filed on behalf of CPN, Sally MIler and Al an Boner. W refer
to these parties collectively as CPN. D. Acott Thonpson did not file a
bri ef.
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FACTS

The SACP map designates the subject property as
"Community Services," a designation that permts education
facilities. The subject property is zoned Public and
Private Health Services District (PH). The PH district is
one of a nunber of public use districts included in Salem
Revi sed Code (SRC) ~chapter 160. Among the outright
permtted uses in the PH district are Educati onal Services.
SRC 160. 060(b) (2). The SRC defines Educational Services as
including elenentary and secondary schools. The central
question presented in this appeal is whether devel opnent of
t he proposed m ddl e school, an outright permtted use under
the plan and zoning map designations for the subject
property, nmust, neverthel ess, be based on a denonstration of
conpliance with certain SACP policies.

A school district bond levy to construct four new
m ddl e schools, replace the existing Leslie Mddle School
and inprove other existing mddle schools was approved in
1992. The school district thereafter established a site
selection process and site selection criteria. Thr ee
potential sites were identified for replacenent of the
existing Leslie Mddle School facility: (1) the Leslie
M ddle School site with the purchase of adjacent | and
(hereafter Leslie site), (2) Glnore Field (hereafter
Glnore site), and (3) the Pringle Road site (hereafter

Pringle site).
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After opposition was voiced concerning the sites, the
school district fornmed a Site Review Team The Site Review
Team identified a nunber of factors for evaluating the
sites. One of the identified factors was the SACP. The
Site Review Team identified advantages and di sadvant ages of
the three sites and recomended " Gui ding Principles" for the
school district to use in making a final site selection
deci si on. Record 1280. One of the gqguiding principles
reconmended by the Site Review Teamis conformance with city
and county conprehensive pl ans.

On March 8, 1993, the school district held a public
hearing to receive the Site Review Team report and accept
testinmony from interested citizens. On March 9, 1993, the
school district selected the Pringle site. On March 15,
1993, a CPN nenber asked the city council to review the
school district's process and determ ne whether the Pringle
site conplies with the SACP. The request was referred to
city staff. In an April 5, 1993 staff report, staff
concluded the Pringle site conplies with the SACP. On April
5, 1993, the city council voted to accept the staff report
and determned it would not conduct a public hearing to
consi der whether use of the Pringle site as a mddle schoo

conplies with the SACP.3

3ln May 1993, the school district purchased the Pringle site for
$347, 000.
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On May 14, 1993, CPN filed a notice of intent to appeal
the city council's April 5, 1993 decision with LUBA. That
appeal was later dism ssed at CPN s request, on October 17,

1993. Citizens for Preservation of Nei ghborhoods v. City of

Sal em O LUBA ___ (LUBA No. 93-075, October 17, 1993).

On June 22, 1993, while CPN s appeal of the city's
April 5, 1993 action was pending at LUBA, CPN submtted a
formal request for a city interpretation under SRC 110. 050
concerning whether use of the Pringle site for a mddle
school is lawful wunder the SACP. The planning comm ssion
held public hearings and, on October 5, 1993, determ ned
that the proposed mddle school is not a |lawful use of the
Pringle site. The planning conm ssion specified three bases
for its decision.

The School District and CROSS appealed the planning
conmm ssion's decision to the city council. The city council
held a public hearing on Decenber 13, 1993 and voted to
uphol d the planning conm ssion's decision.

In its witten decision, the city council upholds the
pl anni ng comm ssion's decision, but does so on only one of
the three bases specified by the planning conm ssion. The
city council found the school district is required by SACP
Policy Kto select a site that is geographically central to
t he popul ation to be served or to denonstrate there is good

cause why the requirenent for centrality has not been net.
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The city council concluded the school district failed to do
so.
CPN S ASSI GNMENTS OF ERROR

As expl ained above, the <city council's decision
concluding the Pringle site violated the SACP was based on
SACP Policy K CPN asserts in a single assignnent of error
that a nunber of other SACP policies, as well as certain
provisions of +the Salem Area Transportation Plan, are
violated by siting the proposed m ddle school at the Pringle
site. The chall enged decision does not address the SACP or
Sal em Area Transportation Plan provisions cited by CPN.

For the reasons explained below, we remand the city
council's decision for additional proceedings concerning
Policy K If on remand the city again concludes that Policy
Kis violated by the Pringle site, that will be a sufficient
basis for its decision that |ocating the proposed m ddle
school at the Pringle site violates the SACP. In that
instance the city council need not consider whether other
SACP policies are also violated, because only one legally
sufficient basis for denying a request for |and use approval

is required. Decuman v. Clackamas County, 25 Or LUBA 152

157 (1993); Reeder v. C(Clackamas County, 583, 591 (1992);

McCoy v. Marion County, 16 O LUBA 284, 286 (1987).

However, if the city concludes on remand that Policy K is
not violated, then it nust consider whether the other SACP

policies and provisions of the Salem Area Transportation
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Plan identified by CPN are applicable and, if applicable,
whet her they are violated by locating the proposed m ddle
school at the Pringle site.

Review of CPN s assignnent of error is premature and

for that reason, we do not consider the assignnent of error.

FIRST ASSIGNMENT OF ERROR (SCHOOL DI STRICT); FI RST
ASSI GNVENT OF ERROR ( CROSS)

Petitioners contend the school district's March 9, 1993
decision and the city's April 5, 1993 decision (and CPN s
subsequent LUBA appeal of that decision) had the |egal
effect of depriving the city council of jurisdiction to
render the formal interpretation requested by CPN on June
22, 1993.

A School District March 9, 1993 Deci sion

CROSS contends the school district's Mrch 9, 1993
deci sion applied the SACP and, therefore, was a "land use

decision,” as that termis defined by ORS 197.015(10)(a).*

40RS 197.015(19) defines "special district" as including "schoo
districts.” ORS 197.015(10)(a)(A) defines "land wuse decision" as
i ncl udi ng:

"A final decision or determ nation nmade by a |ocal governnent
or special district that concerns the adoption, anendnent or
application of:

"(i) The goal s;
(i) A conprehensive plan provision
"(iii) A land use regulation; or

"(iv) A newland use regulation;.;" (Enphasis added.)

Page 8



© 00 ~N oo o b~ w NP

NN NN NN R R R R R R R R R, R
o 0o A W N B O © O N O OO NM W N LB O

CROSS argues the city decision challenged in this appeal is
an inproper attenmpt to invalidate the school district's
earlier decision, which was not appeal ed to LUBA.

The school district is a unit of governnent capable of
rendering a |land use decision, as that term is defined in
ORS 197.015(10). Assum ng petitioner is correct that the
school district's March 9, 1993 decision was a |and use
deci sion, we do not agree with petitioner's characterization
of the city decision challenged in this appeal as an
i nproper collateral challenge of the school district's
deci si on.

We are aware of no authority for the proposition that a
school district decision selecting a particular school site,
and concluding as part of that decision that the site
conplies wth an applicable <city conprehensive plan,
thereafter binds the city to reach the sane conclusion
concerning conpliance with the city's conprehensive plan.
To the contrary, where the question of whether the proposed
school site conplies with the city's conprehensive plan is
properly presented to the city in its capacity as a |l and use
deci sion maker, the city is required to make an independent
decision on the nmerits and cannot sinply defer to an earlier
deci sion by the school district. As CPN correctly notes, it
is the school district's decision that must conply with the
city's conprehensive plan, not the other way around. See

Jackson County v. Bear Creek Authority, 53 Or App 823, 829,
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632 P2d 1349 (1981), aff'd 293 O 121 (1982). It is one
thing to say the city should be able to anticipate and
express during the school district proceedings its views
concerning the Pringle site's conpliance with the SACP and
| ater adhere to that viewin a city | and use proceeding. It
is sonething quite different to say the city is legally
required to do so.

By involving the city in its decision nmaking process,
the school district gave the city an opportunity to voice
any concerns it mght have, and the school district
under standably argues the city should have done so.
However, the school di strict at no point in its
del i berations submtted a request to the city that it render
a binding interpretation under SRC 110.050 concerning the
applicability of the SACP to the Pringle site. The school
district's decision selecting the Pringle site does not bar
the city fromconsidering that question in a subsequent city
| and use proceeding where the issue is properly presented.

B. City Council April 5, 1993 Deci sion

The city council's April 5, 1993 decision was initiated
by a March 10, 1993 letter from a nenber of CPN to city
pl anning staff. The author of that letter argued that use
of the Pringle site for the proposed m ddle school would
violate certain SACP policies. That letter was discussed at
the March 22, 1993 city council neeting. The city counci

voted "to refer this item to staff." Record 578. St af f
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prepared a report outlining the process followed by the
school district and explaining the ©planning staff's
i nvol venment in that process. At the April 5, 1993 city
council meeting, a notion was nmade "to set a public hearing
on the school siting issue and whether it conplies with the
[ SACP] . " Record 611. The city attorney explained that
scheduling a public hearing "will have potential inpact on
the status of the case by changing it from an information
itemto a |and use decision.” 1d. The city attorney went
on to explain that |and use hearing procedures would need to
be fol |l owed. The notion failed. A second motion was nade
"to accept the staff report as information only." I1d. That
vot e passed.

We agree with the city and CPN that the city council's
decision to receive a staff report as information only and

not to proceed with a public hearing on the matter of the

Pringle site is not a |and use deci sion. Rat her, the city
council's action on April 5, 1993 was specifically not to
make a | and use deci sion. See Owen Devel opnent G oup V.

City of Gearhart, 111 O App 476, 826 P2d 1016 (1992) (city

refusal to make a decision concerning uses allowed in a
shopping center until <center is built and an occupancy
permt requested is not a | and use deci sion).

Because the city council's April 5, 1993 decision did
not determ ne whether the Pringle site conplies with the

SACP and was not a |and use decision, it does not have the
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preclusive effect the school district and CROSS argue it has
in this appeal.

C. LUBA No. 93-075

The school district alleges CPN' s notice of intent to
appeal in LUBA No. 93-075 constitutes a judicial adm ssion
that the April 5, 1993 city council decision was a |and use
deci si on. The school district contends CPN s dism ssal of
t hat appeal, where the issues CPN seeks to assert here could
have and should have been raised, bars CPN from asserting
those issues in this appeal.

We have already concluded that the April 5, 1993
decision was a decision not to make a |and use decision.
Therefore, CPN could not have presented the issues in LUBA
No. 93-075 that it seeks to present in this appeal. The
pendency of LUBA No. 93-075 at the tinme of CPN s June 22
1993 formal request for interpretation had no |egal effect
on the city's authority to accept that request and render
the requested interpretations. Mor eover, we do not agree
CPN' s legal allegations in its notice of intent to appeal in
LUBA No. 93-075, that the challenged decision was a | and use
deci sion, were binding on CPN in LUBA No. 93-075, nuch |ess
in a different LUBA appeal challenging a different city
deci si on. As CPN correctly notes, there 1is nothing
i nperm ssi bl e about alleging inconsistent |egal theories in
an appeal at LUBA. In fact, jurisdictional uncertainties

may require alleging inconsistent |egal theories. See
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Forman v. Clatsop County, 297 O 129, 681 P2d 786 (1984)

(county decision concerning vested rights challenged in
decl aratory judgnent proceeding in circuit court held to be
a land use decision subject to review by LUBA); Forman v.

Clatsop County, 5 O LUBA 307 (1982) (county decision

concerning vested rights appealed to LUBA held not to be a
| and use decision).
CROSS's and the school district's first assignnents of

error are deni ed.

SECOND, THI RD AND FI FTH ASSI GNMENTS OF ERROR ( CROSS); SECOND
ASSI GNMENT OF ERROR ( SCHOOL DI STRI CT) 5

The decision challenged in this appeal was rendered
pursuant to SRC 110. 050, which provides in pertinent part,

as foll ows:

S\\e only address subassignment of error "e" of the school district's
second assignnment of error here. The bal ance of the school district's
second assignnment of error is addressed infra.
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"FORMAL | NTERPRETATI ONS

2 “(a) Wen in the admnistration of this zoning
3 code, the admnistrator deens it appropriate
4 that a question as to its intent be formally
5 rather than adm nistratively resolved, the
6 adm nistrator may request an interpretation
7 of the provision by the [planning] conm ssion
8 as provided in this section. Al ternatively,
9 any prson [sic], upon application, may
10 request such interpretation. * * *

11 "(b) The purpose of a formal interpretation is to
12 clarify the intent of this zoning code and
13 its application in particular circunstances;
14 and the [planning] comm ssion shall not, by
15 interpretation, vary or nodify any clear and
16 unambi guous provision thereof, nor supplenment
17 t he provi si ons t her eof by addi ng new
18 restrictions, st andar ds, or policies not
19 apparent or necessarily inmplied within this
20 zoni ng code itself.

21 "x % *x * %

22 "(d) In rendering interpretations, the [planning]
23 comm ssi on shal | al ways consi der t he
24 conprehensive plan where applicable, and
25 shall render no interpretation inconsistent
26 with either its provisions or its intent.

27 "X * * * *

28 "(f) The [city] council may, upon its own nption
29 or in response to an interpretation nade by
30 the [planning] conmm ssion, render its own
31 interpretation as to the nmeaning, intent or
32 application of any provision of this zoning
33 code.

34 "k ox * x *"  (Enphases added.)

35 CROSS first argues the city's procedures for fornal
36 interpretations set forth above only apply
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interpretations of the "zoning code." SRC 110.010 provides

as foll ows:

"SHORT TI TLE. Chapters 110 to 159 of this Code
shall be known and may be cited as the 'Salem
Zoni ng Code,' and are referred to therein as such
or as '"this zoning code.""

CROSS argues that because the applicable zoning district
appears in chapter 160 of the SRC, it is not part of the
Sal em Zoni ng Code and not subject to formal interpretations
under SRC 110. 050.

The city explained in its decision "that the exclusion
of chapter 160 from the definition of 'Salem Zoning Code'
was nerely a scrivener's error, and not binding."% Record
20.

As an initial point, all parties to this appeal, and
the city in its decision, mstakenly refer to the above
quoted provisions of SRC 110.010 as a "definition" of the
Sal em Zoning Code. It is not a definition; it is the "Short
Title." SRC Chapter 111 sets out definitions and does not

include a definition of "Salem Zoni ng Code."

6A December 13, 1993 planning staff report explains as follows:

"The * * * 'Salem Zoning Code' is defined as chapters 110 to
159. This definition was proposed and adopted in 1983, back
when the Public Use District was contained in SRC chapter 159

* * *  However, the table of zone chapters was renunbered by
addi dng [sic] chapter 160 to acconmodate an extra zone (IBC)

and by oversight, the definition of zone code was not anended
to refer to chapter 160." Record 359.
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There is no serious dispute that the zoning districts
included in the Public Use chapter of the SRC are the | ast
of a nunber of zoning districts included in the SRC We
have no reason to question the <city planning staff's
expl anation that what is now SRC chapter 160 was codified at
SRC chapter 159 at the time the short title at SRC 110.010
was adopt ed. There also is no dispute that what is now
codified at SRC chapter 160 is, as a matter of substance
part of the preceding 49 chapters of the SRC which,
according to the short title, make up the Sal em Zoni ng Code.

We conclude that the "zoning code" SRC 110.050(a)
refers to in authorizing formal interpretations of the
"zoni ng code" includes SRC Chapter 160, notw thstanding the
contrary suggestion in SRC 110.010. The m staken reference
in SRC 110. 010 arguably renders the scope of the term "Sal em
Zoni ng Code" somewhat anbi guous. However, reading the Sal em
Zoning Code as a whole, and viewed in the context of the
| egislative history explained in the staff report, see n 6
supra, the city's resolution of the question is correct.

CROSS and the school district next argue the scope of
perm ssible zoning code interpretations is limted to the
zoning code itself. Here, they argue, the city has
i nperm ssibly rendered an interpretation of the SACP in the
guise of interpreting the SRC chapter 160 provisions

governing the PH District.
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As previously noted, the central issue presented in
this appeal is whether, 1in developing a use permtted
outright in the PH district, denonstrating conpliance with
any applicable policies of the SACP is required or whether
such conpliance is presuned by virtue of the status of the
use as an outright permtted use. We address the city's
resol ution of that question bel ow However, the nature of
the issue presented requires that the city consider the
meani ng of the SACP; its inquiry cannot be limted to the
Sal em Zoni ng Code, as CROSS and the school district suggest
it must. Moreover, SRC 110.050(d), quoted supra, not only
aut horizes the city to consider the SACP in interpreting the
Sal em Zoning Code, it requires that it do so.

The school district's second assignnment of error is
denied in part. CROSS s second, third and fifth assignnments

of error are denied.”

7CPN and the city alternatively argue that even if SRC 110.050 does not
properly apply in this case, the city does not need to adopt provisions
explicitly authorizing it to adopt formal or binding interpretations of the
SRC or SACP. CPN further suggests that formal or binding interpretations
of the SRC or SACP rendered without first adopting such provisions would
have to be affirned by LUBA, so long as no party's substantial rights were
violated by adopting such interpretations w thout formal procedures and
explicit authority for doing so. In the challenged decision, the city
cites general SACP and statutory provisions that CPN and the city argue are
sufficient to allow the city to render formal or binding interpretations of
the SACP and SRC wi thout explicit authority to do so.

Because we conclude the city's formal interpretation provisions at
SRC 110.050 apply in this case, we do not reach the issues posed by CPN s
and the city's alternative argunents.
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SECOND ASSIGNMENT OF ERROR (SCHOOL DI STRICT); FOURTH
ASSI GNMENT OF ERROR ( CROSS)

SACP Policy K (School Location and Devel opnent)
includes a policy concerning "School Access and Location,™
whi ch provides, in relevant part, as follows:

"5. Each school should be located to provide the
best possi bl e access to t he st udent
popul ati on served.

"k *x * * *

"b. Secondary School s

" * * * %

"(2) Should be in Ilocations which are
geographically central to t he
popul ati on served.

"x % * % %"
The SACP includes general definitions and defines the word

"shoul d" as foll ows:

" Shoul d
"The word 'shoul d as used in the policy
statenments, is advisory. However, where used in

the context of setting policies applicable to
specific devel opnent proposals, the developers
have the burden of either following the policy
directive or showi ng good cause why they cannot

conmply."

The city explained the basis for its determ nation that
t he school district nmust denpnstrate that devel opnent of a
m ddl e school at the Pringle site conplies with the above

quot ed portion of Policy K as follows:
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"We interpret [the definition of the word
"should'] as drawing a distinction between the use
of the word 'should in the context of |egislative
or policy decisions and use of the word in quasi-
judi cial decisions. When policies using the word
"shoul d' are interpreted in the context of
specific devel opnent proposals, the proponent of
the devel opnent proposal bears the burden of
either adhering to the policy's requirenents or
showi ng good cause as to why the policies cannot
be adhered to.

"We find the school district's proposal to site a
m ddl e school at the Pringle Road property to be a
"devel opment proposal' as that expression is used
in the definition of the word 'should.’ We al so
find that the school district, as the proponent of
t hat devel opnent proposal, is the 'developer' as
that expression is used in the definition of the
word ‘'should.’ Consequently, we find that the
school district bears the burden of conmplying with
all applicable SACP policies or showi ng good cause
as to why the policies cannot be conplied with."
Record 21.

CROSS and the school district advance a nunber of
arguments in support of their position. That position
essentially is that the plan map and zoni ng map desi gnati ons
of the subject property allowing its use for a mddle school
as an outright permtted use ends the inquiry, and that the
city's contrary interpretation of the SACP and SRC is wrong.
To the extent SACP Policy K or other policies mght apply to
the siting and construction of m ddle schools, CROSS and the
school district contend those policies were applied and
sati sfied when the existing plan and zoni ng map desi gnati ons

were applied to the subject property.
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The school district contends that when the city
i ntended SACP policies to be applied to specific uses, it
made those uses "conditional uses" or "special uses."® The
school district further contends the city has no fornmal
procedures in place for applying SACP policies to uses
permtted outright in the PH zone and that SRC 160. 060 says
not hi ng about having to apply plan policies to outright
permtted uses in the PH district.

CROSS and the school district also contend that LUBA
has often found plan and | and use regulation criteria using

"shoul d" | anguage to be nerely aspirational. See e.g. MCoy

v. Tillamok County, 14 Or LUBA 108, 118 (1985) (plan policy

expressed in "shoulds" not a regulatory requirenment).
Moreover, they contend the planning staff construed this
policy as aspirational and nonbinding, and argue the city

should not be permtted to apply it arbitrarily as a

mandat ory requirenent here. Al exanderson v. Clackanmas
County, 126 Or App 549, 552, _ P2d ___ (1994).

Finally, the school district contends the city's

construction and application of Policy K inpermssibly

8SRC 160.100 lists "[nlobile home as a dwelling for a caretaker" as an
al l owabl e "special use" in the PH zone. A nunber of standards are inposed
on such nobile homes, although conpliance with the SACP is not specifically
listed. SRC 119. 800. SRC chapter 160 does not specifically list any
conditional uses for the PH district or the other districts in chapter 160,
al though zoning districts in other chapters of the SRC do nmke provisions
for conditional uses. Approval of a conditional use requires a finding
that the conditional use "[c]onforns to all criteria inposed by applicable
goals and policies of the [SACP.]" SRC 117.030(b)(1).
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involves the city in the school site selection process that
t he school district, not the city, is charged with carrying
out under ORS 332.155(1).

Qur standard of review in considering the city's
construction of the SRC and SACP is set out at ORS 197. 829,

whi ch provides as foll ows:

" [ LUBA] shal | affirm a | ocal governnment's
interpretation of its conmprehensive plan and |and
use regul ations, unless [LUBA] determ nes that the
| ocal governnent's interpretation:

"(1) I's inconsistent with the express |anguage of
t he conpr ehensi ve pl an or | and use
regul ati on;

"(2) I's inconsistent with the purpose for the
conprehensi ve plan or |and use regul ation;

"(3) Is inconsistent with the wunderlying policy
that provides the basis for the conprehensive
plan or | and use regul ation; or

"(4) I's contrary to a state statute, |and use goa
or rule that the conprehensive plan provision
or |and use regulation inplenments.”

ORS 197.829(1), (2) and (3) essentially codify the
standard of review inposed by Clark v. Jackson County, 313

O 508, 515, 836 P2d 710 (1992) ("* * * LUBA is to affirm
the county's interpretation of its own ordinance unless the
interpretation is inconsistent with the express |anguage of
the ordinance or its apparent purpose or policy."). Testa

v. Clackamas County, 26 Or LUBA 357, 366, aff'd 127 Or App

138, rev den 319 O 81 (1994). The court of appeals, in

construing the standard of review first enunciated in C ark,
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held that LUBA is required to affirmthe | ocal governnent's
interpretation unless it concludes the interpretation is

"clearly wong." Goose Hollow Foothills League v. City of

Portland, 117 O App 211, 843 P2d 992 (1992); West .
Cl ackamas County, 116 Or App 89, 840 P2d 1354 (1992); Cope

v. City of Cannon Beach, 115 Or App 11, 836 P2d 775 (1992),

aff'd 317 O 339 (1993); see Friends of the Metolius V.

Jefferson County, 123 O App 256, 860 P2d 278, on

reconsi deration 125 Or App 122 (1993), rev den 318 Or 582

(1994) .

The SRC and SACP do not explicitly state how the SACP
policies apply to the different kinds of city land use
decisions that are subject to the city's acknow edged plan
and land use regqgulations. At | east they do not
unanbi guously do so. Where the applicability of |ocal plan
or land use regulation provisions is at issue, the city is

entitled to considerable deference. Cf. Langford v. City of

Eugene, 126 Or App 52, 867 P2d 535 (1994) ("where the |oca

interpretation consists of a decision about which of two or

nor e arguabl y applicable approval criteria In its
legislation applies to a particular use, the loca
interpretation will seldom be reversible under the Cark

standard").
The argunents advanced by CROSS and the schoo
district, taken together, my well provide a sufficient

basis for the city to have concluded only those devel opnent
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proposal s requiring approval as a special use or conditional
use remain subject to SACP policies and that approval of
outright permtted uses does not require direct application
of SACP policies. However, the city did not adopt that
construction of the SACP and SRC. The city exercised its
interpretive discretion under ORS 197.829 to conclude, to
the contrary, that devel oping the proposed m ddl e school at
the Pringle site, although a secondary school is an outright
permtted use in the PH zone, remains subject to SACP Policy
K. Even if we agree that CROSS and the school district have
the better interpretive argunent, we cannot say the city's
contrary construction of the SACP and SRC is so wong as to

be reversible wunder ORS 197.829. Langford v. City of

Eugene, supra.

Finally, we reject the school district's contention
that the city's interpretation and application of Policy K
as a decision making criterion for its siting of a mddle
school at the Pringle site inproperly intrudes on the school
district's statutory authority to site and devel op school s.
That statutory authority 1is qualified by the statutory
requirenment that the school district's school siting

decisions conply wth the <city's conmprehensive plan.?

90RS 195.020 requires that special districts "exercise their planning
duties, powers and responsibilities and take actions that are authorized by
law with respect to progranms affecting land use * * *" consistently wth
the statewide planning goals. Statewide Planning Goal 2 (Land Use
Pl anni ng) requires that the school district's "plans and actions related to
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Jackson County v. Bear Creek Authority, supra. Al t hough

there is certainly the possibility of disagreenent where two
gover nnent al bodi es have legitimte but over | appi ng
responsibilities, we do not agree the city's action here
i nproperly intrudes on the school district's statutory
authority and responsibilities.

The school district's second assignnment of error is
denied. CROSS s fourth assignnent of error is denied.

THI RD ASSI GNVENT OF ERROR ( SCHOOL DI STRI CT)

As set out in our discussion of the preceding
assignnments of error, the city interpreted Policy K and the
SACP definition of "should" together, to require that the
school district denonstrate that devel opnent of the proposed
m ddl e school at the Pringle site satisfies Policy K's
centrality requirenment or that there is "good cause" for the
school district to site the proposed m ddle school at the
Pringle site even though it is not "geographically central
to the population to be served."

The <city found the Pringle site is not <centrally
| ocated relative to the present or Ilikely future mddle
school attendance area. Before concluding the school
district had failed to denponstrate there is "good cause" to

site the proposed m ddl e school at the Pringle site, despite

| and use shall be consistent with the conprehensive plans of cities and
counties * * * "
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its lack of centrality, the city council articulated the

following interpretation of the "good cause" requirenment:

"We find the expression 'good cause' is anbiguous,
and we therefore interpret this term in a way
whi ch preserves, to the maxi mum extent possible,
the overall intent and policy of the SACP. I n
doing so, we are mndful of the hazards of
allowing easy relief from what are otherw se
mandat ory requirements of the SACP, and seek to
avoid this result. Therefore, to establish 'good
cause,' an applicant nmust provide substantial
evidence that unique or unusual circumnmstances
exi st which nake conpliance with the particular
SACP policy at issue not practicable. To sustain
this burden, an applicant nust establish the
exi stence of the unusual or unique circunstance
whi ch makes conpl i ance i npracticabl e and
articulate a substantial reason for not conplying
with the SACP policy at issue.” Record 21.

The school district conplains that the first time the
above interpretation was explained to anyone was when the
final version of the findings was adopted, and that occurred
long after the evidentiary hearing and opportunities for
argunment had cl osed.

As an initial point, we note the standard at 1issue,
"good cause," admttedly is a subjective standard. However,
subj ective standards are common in | and use proceedi ngs, and
the "good cause" standard contained in the SACP is not

i mper m ssi bly vague. See Oswego Properties, Inc. v. City of

Lake Oswego, 108 Or App 113, 119, 814 P2d 539 (1991); Lee v.

City of Portland, 57 Or App 798, 802, 646 P2d 662 (1982).

In applying such subjective standards in particular

factual contexts, it reasonable to expect that the | ocal
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governnment will include interpretive findings as part of its
deci si on. Wth know edge of this possibility and the
interpretive discretion |ocal governnents posses under ORS
197. 829, parties to | ocal guasi -j udi ci al | and use
proceedi ngs know or should know that their argunents should
i nclude argunents about the nmeaning of relevant plan and
| and use regul ati on standards.

As a practi cal mat t er, a | ocal governnment's

articulation of required plan and code interpretations often

wll not be available in the exact form in which those
interpretations are wultimtely adopted wuntil the final
witten decision and findings are adopted. Thi s al nost

al ways occurs after the close of the evidentiary record.

We explained in Heceta Water District v. Lane County,

24 O LUBA 402, 419 (1993), t hat announci ng an
interpretation for the first tine after the close of the
evidentiary record does not provide a basis for reversal or
remand where (1) there was no existing established
interpretation, (2) the interpretation does not nake a new
type of evidence relevant, and (3) the conplaining party
does not identify any evidence it would submt if the
heari ng were reopened.

Applying our reasoning in Heceta Water District here

petitioner does not contend there was an existing, different
interpretation of "good cause.” Mor eover, the definition

adopted by the city does not appear to nmake any new ki nd of
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evidence relevant and it is not clear to us precisely what
addi ti onal evidence the school district, CROSS or their
supporters would have submtted if they had been given an
opportunity to do so.

The school district's third assignnment of error 1is

deni ed.

FOURTH ASSI GNMENT OF ERROR (SCHOOL DI STRICT); SI XTH
ASSI GNVENT OF ERROR ( CROSS)

At the beginning of the city council's Decenber 13,
1993 evidentiary hearing, the mayor explained the testinmony

at that hearing would be limted:

"[ The mayor] explained that the only issue to be
considered is the legal question with respect to
whet her or not the proposed nmddle school site
neets or does not neet the requirements of the
conprehensi ve plan, or does not have to neet it

because of previous planning; that there wll be

no discussion of other possible sites.” Recor d

334.

VWile the <city council wultimtely allowed persons

testifying on Decenmber 13, 1993 to present both oral and
witten testinmony concerning the suitability of the other
two sites, the school district and CROSS contend a nunber
persons who testified early at the Decenmber 13, 1993 heari ng
were not permtted to testify concerning the conparative
suitability of the other two sites. CROSS contends
petitioner Nass was anong the persons whose testinony was
i nproperly limted.

W agree with CROSS that testinmony concerning the

suitability of the other two sites, as conpared to the
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Pringle site, is <clearly relevant to the "good cause"
standard. Such testinony was relevant to that standard even
before the city interpreted that standard as it did. Such
testinony is clearly relevant to the question of the
question of "unique or unusual circunstances."”

The city council ultimtely allowed persons testifying
later in the hearing to testify concerning the suitability
of other sites. The city council also apparently allowed
witten testinony wthout inposing limts. However, we are
uncertain whether these actions were sufficient to correct
the city's initial error in limting testinony at the
Decenber 13, 1993 hearing. Because we remand the city
council's decision on other grounds, we remand on this basis
as well. On remand, the <city council shall open the
evidentiary record at least for the |limted purpose of
allowing testinony concerning the suitability of the other
two sites for the proposed m ddl e school.

The school district's fourth assignnment of error is
sustai ned. CROSS' s sixth assignnment of error is sustained.
SEVENTH ASSI GNMENT OF ERROR ( CROSS)

CROSS contends there is no way for the school district
to know what the city neans by requiring a denonstrati on of
"uni que or unusual circunstances" to establish "good cause"
for not conplying with the Policy K centrality requirenment.

We agree the words the city used in its interpretation,

"uni que or unusual circunstances," are alnpbst as subjective
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as the "good cause" standard itself. However, as we have
already explained, if all Jland wuse decisions involving
subj ective standards had to be remanded on that basis al one,
few |land use decisions would survive review. VWil e clear
and objective standards may be desirable, they are legally
required in only a limted nunber of circunstances. See
e.g. OAR 660-07-015 (needed housing); 660-16-010(3) (Goal 5
resource protection program). The subjective interpretation
of a subjective standard challenged in this appeal provides
no basis, in and of itself, for reversal or remand.

CROSS' s seventh assignnent of error is denied.

FIFTH ASSIGNMENT OF ERROR (SCHOOL DI STRICT); El GHTH
ASSI GNVENT OF ERROR ( CROSS)

CROSS contends the city's findings concerning the
school district's failure to denonstrate conpliance with the
"good cause" standard are inadequate. The school district
contends those findings are not supported by substanti al
evi dence.

As relevant, those findings are as follows:

"W find the school district has not net its
burden of showi ng good cause as to why [the Policy
K centrality requirenment] cannot be conplied wth.
In particular, the record shows that bot h
alternative sites, i.e., Glnmre and Leslie, are
central to the attendance area the proposed school
wll serve. W are aware of no evidence as to any
uni que or unusual circunstances which would |ead
us to believe that use of these sites is not
practi cabl e. Because good cause has not been
shown that [the Policy K centrality requirenent]
cannot be net, we find that its provisions are
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mandat ory, but are not net in the context of the
Pringle [site]." Record 22.

VWile it my be that findings of nonconpliance with a
rel evant approval standard need not be as exhaustive or
detailed as those necessary to establish conpliance wth
that approval standard, the city is obligated to offer an
explanation for its conclusion that the standard is not net.

See Hill v. Union County Court, 42 Or App 883, 601 P2d 905

(1979); Commonwealth Properties v. Washington County, 35 O

App 387, 400, 582 P2d 1384 (1978) (findings supporting
deni al of tentative subdi vi si on appr oval "must be
articulated in manner sufficiently detailed to give a
subdi vi der reasonably definite guides as what it nust do to
obtain final approval, or inform the subdivider that it is
unli kely that a subdivision will be approved").

As the school district and CROSS point out, there is
evidence in the record that while the Pringle site is |less

central to the likely student population to be served by the

proposed m ddl e school than the other two sites, it likely
w |l beconme a nore central |ocation over tine as vacant | and
within the attendance area 1is devel oped. The school

district and CROSS cite a significant anount of evidence in
the record that persuaded the school district to select the

Pringle site despite its lack of centrality.10 In view of

10aAnpng the factors cited by CROSS are the relative sizes, costs and
suitability for expansion of the three sites and devel opment constraints at
the other two sites.
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the amount of evidence 1in the record concerning the
conparative nerits of the three sites, we conclude the city
was required to adopt nore of an explanation for why it
beli eved the "good cause" standard is not satisfied by the
Pringle site. A cursory statenent that the city council is
not aware of any such evidence is not sufficient.

The school district's fifth assignnment of error 1is

sustai ned. CROSS' s eighth assignnment of error is sustained.
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The city's decision is remanded.

Page 31



