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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
JOHN V. GETTMAN,
Petitioner, LUBA No. 94-094

FI NAL OPI NI ON
AND ORDER

VS.

CITY OF BAY CITY,

N N N N N N N N N

Respondent .

Appeal fromCity of Bay City.

John V. Gettman, Bay City, filed the petition for
review and argued on his own behal f.

No appearance by respondent.

HOLSTUN, Referee; SHERTON, Referee, participated in the
deci si on.

REMANDED 09/ 27/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a city decision granting conditional
use approval for a |l ogging operation on property platted and
zoned for residential use.

FACTS

The one acre subject property includes uninproved
platted lots |ocated within the city. The subject property
is surrounded by uninmproved lots to the west, uninproved
rights of way to the east and south, and an inproved right
of way to the north.

The subject property is zoned Mderate Intensity (M),
which allows residential devel opnent. Forest managenent is
listed as a conditional use in the M zone. Bay City
Devel opment Ordi nance (BCDO) 1.3.1! The applicant does not
plan to construct houses on the subject property at this
time; he only wishes to renove the trees. The chal |l enged
deci sion authorizes the applicant to renove the trees.

FI RST THROUGH FOURTH ASSI GNMENTS OF ERROR

The challenged decision identifies the follow ng Bay

City Conmprehensive Plan (plan) provisions as applicable

criteria:

1BCDO 1.3(12) defines "Forest Management," as follows:

"Logging and related nanagenent techniques such as slash
renmoval and replanting."”
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"The City shall pronote the wuse of natura
t opography and trees in both public and private

devel opnent." Goal I, Policy 7.

"The physical capabilities of the |and, as
i ndi cated by the Physical Inventory Section of the
Pl an, shoul d be a controlling factor I n
designating the types of developnent that occurs
[sic]. Particular attention should be paid to
flood and |andslide potential, steep sl opes,
| oM ands, and the scenic nature of the area.”
Goal 111, Policy 3.

"The prevention of erosion and sedinmentation of
the Bay shall be pronoted through devel opnent
standards; these shall regulate, as a mninmum the
extent of excavation and fill, revegetation of
graded areas, degree of cut slopes, renpval of
trees, and placenment of roads."” Goal VII, Policy
7.

"Loggi ng and associated road construction should
be allowed on a conditional use basis to insure
that the City can assess its inpacts on water

quality, adj acent devel opnent, and geol ogi c
stability. The Oregon Forest Practices Act shal
be adhered to in all cases."” Forestry Policy 1.2

BCDO 4. 105 and 4.106 set forth information requirenents
for applications for conditional use approval. The
requi renents include a map showing a tentative plan, grades,
utilities, structures, and hazards. Under BCDO 4.110(c), a
geol ogic report is required because the property includes

sl opes in excess of 12%

2petitioner also identifies Goal IIl, Policy 4, which provides:

"Fl exi bl e devel opnent approaches, such as clustering of
structures on one portion of the property should be pronoted to
reduce the renoval of trees or disturbance of slopes.”
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Petitioner contends the <city erred by failing to
require the information specified in BCDO 4.105 and 4. 106
Wthout that information, petitioner contends the <city
cannot make the required findings denonstrating conpliance
with the above quoted plan provisions.

Sone of the information required by BCDO 4.105 and
4.106 does not appear to be relevant where the only proposal
is to cut trees on the property. However, sonme of the above
plan policies could be circunvented if all the trees are cut
now, in advance of residential devel opnment of the property.
We agree with petitioner that the city's decision nust
denonstrate conpliance wth any pl an provi si ons it
identifies as approval criteria.3 W also agree the city
must require that the applicant supply the information
specified in BCDO 4.105 and 4.106 or explain why that
i nformati on need not be submtted. The findings adopted by
the city addressing the above cited plan policies are not
adequate to explain how the plan policies apply to the
di sputed application or to explain that the application

conplies with those policies.*

3|f the city proceeds with this matter on remand, it should also explain
whet her plan Goal 111, Policy 4 applies in this case and, if so, whether it
is satisfied. See n 2, supra.

4The chall enged decision authorizes renoval of trees on the subject
property, but the city council's findings appear to defer to the planning
commi ssion determ nations that are necessary to grant that authorization.
The findings state:
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The first through fourth assignments of error are
sust ai ned.
FI FTH ASSI GNMENT OF ERROR

BCDO 2.210 establishes conditional use standards for
"Forest Managenent Practices.” Those standards require
consideration of a nunber of factors designed to reduce
possi bl e envi ronnent al I npacts of forest managenment
practices. The city identified BCDO 2.210 as applicable in
this case and adopted findings that those standards are
sati sfied. Petitioner argues the city erred by applying
BCDO 2. 210. According to petitioner, those provisions apply
only to |land designated as forest |ands, not |and planned,

zoned and platted for residential use.

" 1. The City is evaluating the |ogging proposal in accordance
with the Conprehensive Plan policy. Conditions may be
pl aced on the renoval of trees to regulate the inpacts on
surroundi ng property, as well as future use of the |and.

"2. The Pl anning Comm ssion should carefully evaluate the
renmoval of trees on steep slopes, particularly in the
right of way and adjacent to existing devel opnents, to
ensure conpliance with this policy.

"3. The Pl anning Commission should consider whether the
renmoval of trees can have any inpact on the geol ogica
stability of the area, since there have been instances of
slope failure in the vicinity to Ninth and Seattle. The
possibility of a geologic hazard report should be
considered as a condition by the Planni ng Comm ssi on.

"4, Revegetati on (seeding, nmulching, silt fence installation)
should be a requirement of all tree renoval proposals,
particularly in steeper slope areas on the |ower or
sout hern portion of the property." Record 13.
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There is nothing in the BCDO which nmakes the
di stinction concerning the applicability of BCDO 2.210 that
petitioner argues. Even if petitioner is correct, the city
sinply applied criteria it was not required to apply, but
found those criteria satisfied. Therefore, any error 1is
har m ess.

The fifth assignment of error is denied.
SI XTH ASSI GNMENT OF ERROR

BCDO 4.110(c) lists the follow ng as required

information for an application for conditional use approval:
"Geol ogi ¢ Report

"Site specific geologic investigation report by a
i censed engi neering geol ogi st, soils engineer, or
other qualified expert indicating the feasibility
of any proposed structures, cuts or fills,
recommended storm drains both on and off the site,
erosion control neasures and slope stabilization
devices, and trees or other stabilizing vegetation
to be retained. Required for slopes of 12% or
greater. * * *"

The planning comm ssion's approval of the applicant's
request was conditioned on conpliance with a geol ogical
report that appears at Record 105-15. The city council's
deci sion does not address petitioner's contentions that the
geologic report in the record is defective in several
particul ars. More inportantly, the city council decision
does not condition approval on conpliance wth the
recommendations in the geologic report or explain why
failure to do so nevertheless results in conpliance with the

substantive criteria that report presumably is required to
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addr ess. On remand, if the city again grants conditiona
use approval, it nust address petitioner's contentions
concerning the adequacy of the geologic report and either
condi tion approval on inplenentation of the recommendations
contained in the geologic report or explain why the
recommendations in that report need not be inplenented.?>

The sixth assignnent of error is sustained.

SEVENTH ASSI GNMENT OF ERROR

Petitioner argues the city erred by adopting findings
prepared by a staff planner after the planner advised the
city that two paragraphs in that findings docunent were
erroneous in part.

A local governnent decision nmaker nmy adopt staff
prepared findings as its own findings. The fact the planner
advised the |ocal governnent decision maker that parts of
his findings are erroneous does not establish that the
findings actually are erroneous. Petitioner does not offer
any additional argunment concerning the adequacy of the
di sputed fi ndi ngs.

The seventh assignnment of error is denied.

The city's decision is remanded.

SPeti tioner cont ends a geologic report is also required by
BCDO 1.703(b), because the subject property is located in the Hazards
Overlay Zone. Because we agree a geologic report is required by

BCDO 4.110(c), we do not consider whether BCDO 1.703(b) also inposes that
requirenent in this case.
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