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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

SENSI BLE TRANSPORTATI ON OPTI ONS )

FOR PEOPLE, W LLAMETTE PEDESTRI AN )
COALI TION, and 1000 FRI ENDS OF )
OREGON,

LUBA No. 94-106
Petitioners,
FI NAL OPI NI ON
VS. AND ORDER

WASHI NGTON COUNTY,

N N N N N N N N N

Respondent .

Appeal from Washi ngton County.

Keith A. Bartholomew, Portland, filed the petition for
review and argued on behalf of petitioners. Wth himon the
brief was Mary Kyl e MCurdy.

David C. Noren, County Counsel, Hillsboro, filed the
response brief and argued on behalf of respondent.

KELLI NGTON Referee; HOLSTUN, Chief Referee; SHERTON,
Referee, participated in the decision.

REMANDED 12/ 07/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal an ordinance anending the county's
conprehensive plan to conform with the requirenents of the
pedestrian, bicycle and transit access provisions of the
State of Oregon Transportation Planning Rule (TPR).
PRELI M NARY | SSUES

A. Def erence

The county argues that we should afford sone deference
to its interpretation of the TPR However, the TPR
articulates state |law standards with which the county nust
conply. The county's role is to adopt |ocal standards which
conply with and inplement the TPR Qur role is to review
the correctness of the county inplenmenting ordinances.
Therefore, we may not defer to the county's interpretation
of state law, rather we determne the correctness of the
county's interpretation in light of what we interpret the

TPR to nean. See Kellog Lake Friends v. Clackanas County,

17 Or LUBA 277, 285 (1988), aff'd 96 Or App 536, rev den 308
O 197 (1989); MCaw Communications, Inc., v. Marion County,

17 Or LUBA 206, 220 (1988), rev'd on other grounds 96 Or App

552 (1989).

B. Interpretative  Weight of Letters from the
Departnent of Land Conservati on and Devel opnent

The director of the Departnment of Land Conservation and

Devel opment (DLCD) wote a letter to the county stating:
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"[ The Land Conservati on and Devel opment
Comm ssion's (LCDC s)] intent [with regard to the
TPR] is that |ocal governnments proceed wth
devel opnent and adopti on of ordi nances to neet the
* * * deadline. Wiile there are sonme terns in the
[ TPR] which could be clarified, the [TPR]
intentionally does not prescribe a particular way
for ordinances to conply with the [TPR]. It is up
to local governments to develop standards which
meet | ocal needs and circunstances as well as rule
requirenents.” Record 456.

The county states it understood this letter to advise that
it was required to interpret anmbiguous ternms in the TPR, and
that great deference would be afforded to such |oca
interpretati ons once adopt ed.

We may not assign any particular weight to this letter.
The letter is not an acknow edgnent order or formal rule
interpretation by LCDC or the director of DLCD. See 1000
Friends of Oregon v. LCDC (Lane County), 305 Or 384, 390,

752 P2d 271 (1988); Foland v. Jackson County, 18 O

LUBA 731, aff'd 101 O App 632, (1990), aff'd 311 O 167
(1991). The director's letter is not a docunment prepared
during the TPR adoption process and, therefore, is not part
of the TPR s admnistrative history. The post-enact ment
statenments of an agency adm nistrator concerning |egislative
intent do not constitute admnistrative history. See

Defazio v. WSS, 296 Or 550, 561, 679 P2d 1316 (1984); Von

Lubken v. Hood River County, 19 Or LUBA 404, rev'd on other

grounds 104 Or App 684 (1991); Barbee v. Josephine County,

16 Or LUBA 695, 699 (1988).

Petitioners cite a different letter the director wote
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at a later time, to a different |ocal governnent, in

response to questions concerning the TPR, which states in

part:
"[ OAR 660-12]-045(b) applies to new retail, office
and institutional devel opnent which is near
exi sting or pl anned transit st ops. Thi s
requirenment is intended to affect siting of

buil dings which are within a reasonable walking
distance of a transit stop so that they are
conveniently accessi bl e to transit users.
Consequently, we interpret 'near' to include sites
which are within a reasonabl e wal king di stance of
a transit stop. Most research shows that a
reasonabl e wal king distance is one-quarter of a
mle for transit stops and up to one-half mle for
light rail stops.” Record 929

For the reasons stated above, we do not consider this letter
to enbrace a formal interpretation of the TPR to which we
may, or are required to, defer.

On the other hand, petitioners also cite a docunent
prepared by DLCD staff during the proceedings |eading to the
adoption of the TPR This docunment is legitimte
adm ni strative history because it was generated during the
rul e adoption proceedings and considered by the enacting

body, and we may consider it. Foland, supra.

FI RST ASSI GNMENT OF ERROR

"The county inproperly construed OAR 660-12-
045(4) (b) when it excluded the followi ng uses and
districts from the entrance orientation and

bui | di ng | ocation requirements of t he new
"Preferential Access to Transit Overlay District':
West si de Li ght Rai | station ar eas, canpus

devel opnent uses, notor vehicle service stations,
and other uses determned by the county planning
director to 'not have the potential, to generate a
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significant percentage of transit trips.

The challenged decision is a |legislative decision
amending the transportation el enent of the county's
conpr ehensi ve pl an. Petitioners challenge the ordinance's
conpliance with TPR provisions governing the orientation of
buil dings and the entrances to such buildings. In this
regard, OAR 660-12-045(4) est abl i shes t he foll ow ng

requi renents:

"[L] ocal governnment shall adopt Iand wuse and
subdi vi sion regulations to require:

"x % *x * %

"(b) New retail, of fice and institutional
buildings at or near existing or planned
transit stops to provide preferential access
to transit through the foll owi ng measures:

"(A) Oienting building entrances to the
transit stop or station;

"(B) Clustering bui | di ngs ar ound transit
st ops; and,

"(C) Locating buildings as close as possible
to transit stops." (Enphases supplied.)

The chall enged ordinance adopts a Preferential Access to
Transit Overlay District (overlay district) in an effort to
i npl ement OAR 660-12-045(4) (b). As relevant here, the
overlay district exenmpts fromits requirements (1) parcels
governed by another overlay district -- the Interim Light
Rail Station Area Overlay District (Interim Light Rail

District), (2) canmpus devel opnent uses, (3) nmotor vehicle
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service stations,! and (4) other exenptions granted by the
pl anning director.? However, the Interim Light Rail
District exenption remains at issue only with regard to
canpus devel opnent uses.3

Canpus devel opment uses are defined by Washington
County Comunity Devel opnent Code (CDC) 380-4.2 as uses with

the follow ng characteristics:

"(1) is located on a lot or contiguous lots within
the [|ndustri al or | nstitutional districts
that total at |least five acres in size; and

"(2) includes mul tiple bui | di ngs whi ch are
interrel ated I n a conmon busi ness or
educational activity or process, and share a
conmmon infrastructure such as pedestrian ways
and spaces, par ki ng and vehi cul ar
accessways. "

Petitioners state the uses permtted under the exenpted

county Industri al and Institutional districts include

1CcDC 430-123 defines "service station," as foll ows:

"[A] conmercial establishnment primarily involved with sales and
service of notor fuels."

2gpecifically, the overlay district exenpts any use where:

"* * * the [Planning] Director, after consultation with the
Transit District, determnes the wuse does not have the
potential to generate a significant percentage of transit
trips.”

3At oral argument, petitioners conceded that, except for canpus
devel opnent uses, the InterimLight Rail District exenption is permssible
under OAR 660-12-045(4)(b) because the InterimLight Rail District contains
its own set of requirenments that are consistent with the TPR  However, the
Interim Light Rail District exenpts canpus devel opment uses from these
requi renents.
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retail, institutional and office uses. Petitioners argue
t hose uses are subj ect to t he requi renents of
OAR 660-12-045, and the county inproperly excluded them from
the requirenents of the overlay district. Petitioners argue
OAR 660-12-045(4)(b) does not allow local governments to
treat sonme retail, office or institutional uses differently
t han ot hers. Petitioners contend OAR 660-12-045(5)4 | ends
support to their understandi ng of OAR 660-12-045(4)(b). I n
this regard, petitioners point out OAR 660-12-045(5)(d)
differentiates between major and other developnents, but
that OAR 660-12-045(4) contains no such distinction.>
Petitioners maintain that because the TPR differentiates
between maj or and other devel opnents when a distinction is

i ntended, where the TPR does not so differentiate, no

40AR 660-12-045(5) requires local governments to adopt |and use and
ot her regulations "to reduce reliance on the autonobile” and requires:

Tx % % *x %

"(d) T[A]lIl major industrial, institutional, retail and office
devel opnents to provide either a transit stop on site or
connection to a transit stop along a transit trunk route
when the transit operator requires such an inprovenent."
(Emphasi s supplied.)

S50OAR 660- 12-005(5) defines "major" devel opment as fol |l ows:

“"Major: neans, in general, those facilities or devel opnents
whi ch, considering the size of the urban or rural area and the
range of size, capacity or service level of sinmilar facilities
or devel opnents in the area, are either larger than average
serve nore than nei ghborhood needs or have significant |and use
or traffic inpacts on nore than the i mmedi ate nei ghbor hood.

"x % *x * %"
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di stinctions between mjor and other developnents are
al | owed.

We agree w th petitioners. Not hi ng in OAR
660- 12-045(4) (b) suggests that a |l ocal governnment may exenpt
any type of retail office or institutional buildings from
the building orientation and | ocation requirenents contained
t herein. This includes uses that may be conbined in an
of fice or canpus type conpl ex and service stations.

Concerning nmotor vehicle service stations, petitioners
argue such a use is by its nature a retail use. Concerning
the planning director exenption, petitioners sinply argue
there is no authority in the TPR for such an exenption. W
agree with petitioners that there is no authority in the TPR
for the county to exenpt uses otherw se covered by the TPR

The first assignnent of error is sustained.

SECOND ASSI GNVENT OF ERROR

"The county inproperly construed OAR 660-12-
045(4) (b), and made a decision not supported by
substantial evidence in the whole record, when it
adopted a coverage standard for the Preferential
Access to Transit Overlay District that does not
i nclude properties near (but not directly fronting
on) transit streets."”

OAR 660-12-045(4)(b), quoted above, inposes certain

requi rements on new buildings |located "at or near existing
or planned transit stops." (Emphases supplied.) The
overlay district adopted by the chall enged ordi nance applies
only to properties directly fronting on transit streets, and

does not apply to properties |ocated near to transit stops,
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but not directly fronting on a transit street. The

chal | enged decision includes the follow ng findings:

"[ OAR] 660-12-045(4) (b) requires 'new retail,
office and institutional buildings at or near
existing or planned transit stops to provide

preferential access * * *' There is no [TPR]
requirenment for providing preferential access
along transit streets. [ The overlay district]
applies to transit streets which are defined as
“all arterials, except freeways or interim
facilities.' To optimze the efficiency of

transit operations, there nay be up to one quarter
of a mle between bus stops in suburban |ocations.
Thus, a majority of the properties along a transit
street are not at a bus stop, but, instead, near a
bus stop." (Enphases deleted.) Record 1009.

Petitioners agree that OAR 660-12-045(4)(b) applies to
transit st ops, and not transit streets. However,
petitioners point out property may be |ocated near a transit
stop and still not front directly on a transit street.
Petitioners cite the following DLCD staff response at the
| ast TPR adoption hearing to a proposal that "near" transit
stops be replaced with "within 0.5 mle" of transit stops:

tRox X The 0.5 mle standard has not been
included. the term 'nearby' 1is wused instead to
allow | ocal governments to determ ne whether
specific destinations are wthin a reasonable

wal ki ng or cycling di st ance consi deri ng
t opogr aphi c and physi cal constraints, and
nei ghbor hood orientation. Topogr aphi c and
physi cal constraints include -- unbridged rivers,
steep hillsides, freeways w thout cross streets
etc. In sparsely settled areas a nei ghborhood may

have nmore than a half mle radius, while in an
urban area a half mle radius mght cross into
three or nore distinct nei ghborhoods with distinct
activity centers.” Petition For Review Appendi x
181, DLCD Docunent entitled "Review of Conments on
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the Transportation Planning Rule," dated April
1991.

Petitioners contend this establishes the use of the term
"near" was not intended to draw a bright line along transit
Streets. Rat her, petitioners argue OAR 660-12-045(4)(b)
requires that buildings near transit stops, regardless of
whet her such buildings are |ocated on a transit street, be
subject to the requirements of OAR 660-12-045(4)(b). We
agree with petitioners.5®
The second assignnment of error is sustained.

THI RD ASSI GNMENT OF ERROR

"The county inproperly construed applicable |aw,
and nade a decision not supported by substanti al
evidence in the whole record, when it adopted
maxi num set back standards as part of t he
Preferential Access to Transit Overlay District

t hat do not require retail, of fice, and
institutional buildings to be located 'as close as
possi bl e to transit st ops, ' as

OAR 660-12-045(4)(b)(C) requires.™

As quoted above, OAR 660-12-045(4)(b) requires |oca
governnments to adopt regulations inplenmenting the TPR that
"provide preferenti al access to transit.”
OAR 660-12-045(4)(b)(C), quoted above, requires that certain
types of new buildings be |ocated "as close as possible” to
transit stops. The TPR does not define what is neant by "as

cl ose as possible."

6Because we determine the county's findings reflect an incorrect
interpretation of OAR 660-12-045(4)(b), we need not review petitioners'
argunments regarding the evidentiary support for those findings.
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The chall enged decision |limts building setbacks from
transit streets for buildings subject to its requirenents,
as follows. For lots greater than one acre, that front on a
maj or transit street, buildings nust be situated such that
one-half of the building is |ocated on the front-half of the
lot.” For lots less than one acre, that front on a ngjor
transit street, buildings may not be set back from the
transit street further than 100 feet.8

Petitioners contend both the 50/50 rule and the 100
foot rule fail to require buildings to be "as close as
possible" to transit stops, but rather give preferential
access to such buildings to autonpobiles, in violation of
OAR 660-12-045(4)(b)(C). Petitioners contend the phrase "as
cl ose as possible" neans what it says, and neither the 50/50
rule nor the 100 foot rule places new buil dings subject to
the TPR "as close as possible” to transit stops. We agree
with petitioners.

The third assignnent of error is sustained.

The county's decision is remanded.

"This is the so-called "50/50 rule."

8This is the so-called "100 foot rule."
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