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| nt ervenor - Respondent . )

Appeal from City of Prineville.

Robert S. Lovlien, Bend, filed the petition for review
on behalf of petitioners. Wth himon the brief was Hol nes
Hurly Bryant Lovlien & Lynch.

No appearance by respondent.

No appearance by intervenor-respondent.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 02/ 14/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners challenge a I|limted I|and use decision
granting tentative plan approval for a subdivision |ocated
within the City of Prineville Urban Growth Boundary.?!
MOTI ON TO | NTERVENE

Prineville Properties, Inc., the applicant below noves
to intervene on the side of respondent. There is no
opposition to the notion, and it is allowed.
FACTS

On January 26, 1994, the city provided witten notice
to 42 property owners of a February 15, 1994 planning
conmm ssion public hearing to consider an application for
approval of Phase | of the Pioneer Heights Subdivision. The
pl anni ng comm ssion conducted a public hearing on February
15, 1994. On March 1, 1994, the planning conm ssion voted
to approve the tentative plan, with conditions.

Two persons appeal ed the planning conmm ssion's deci sion
to the city council. On April 4, 1994, notice of an April
12, 1994 city council neeting to consider the appeal was

provided to the two |ocal appellants and the applicant.?

ILUBA has jurisdiction to review "l and use decisions" and "limted |and
use decisions,” as those terns are defined by ORS 197.015(10) and (12).
ORS 197.825(1). As relevant, ORS 197.015(12) defines "linmted |and use

decision” to include final |ocal government decisions concerning approva
or denial of subdivisions on sites |ocated within an urban growth boundary.

2The |ocal appellants were Joan and John Wtty, tw of the petitioners
in this appeal
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The April 12, 1994 city council neeting was continued to

April 26, 1994.

At the April 26, 1994 neeting, the <city council
provided a public hearing, but limted testinony to two
topics--water and traffic. The local appellants were

allowed 15 mnutes to present oral and witten testinony,
the applicant was allowed 15 mnutes to present oral and
witten testinony. Both the |local appellants and the
applicant were given an opportunity for rebuttal testinony.
The record was held open for seven days to allow the |ocal
appellants and the applicant to submt additional rebutta
to the witten material submtted on April 26, 1994. At its
May 10, 1994 neeting, the city council voted to deny the
appeal, and the witten decision denying the appeal and
upholding the planning comm ssion's decision granting
tentative plan approval was adopted on May 24, 1994. Thi s
appeal foll owed.
| NTRODUCTI ON

Qur review is hanpered because neither respondent nor
intervenor-respondent filed a brief in response to the
petition for review Mor eover, no party provided LUBA with
copies of the ~city's conprehensive plan and |and wuse
regul ati ons. We therefore resolve this case based on
petitioners' argunents and those portions of the city's |and
use regulations and conprehensive plan set out 1in the

petition for review.
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FI RST ASSI GNMENT OF ERROR

Petitioners contend the city failed to provide the
notices required by ORS 197.195(3)(b) and Prineville
Ordi nance No. 805, Section 12.070.

A ORS 197.195(3) (b)

As noted above, the challenged decision is a limted
| and use decision. ORS 197.195 sets out m ni num procedures
the city nust follow in adopting limted | and use deci sions.
ORS 197.195 does not require that the city conduct a public
hearing before making a |imted | and use decision, although
the city provided two public hearings in this case.3
However, ORS 197.195(3)(b) does inpose a requirenment that
the local governnent "provide witten notice to owners of
property within 100 feet of the entire contiguous site for
whi ch the application is nmade. "4

Petitioners contend that because the notice of the

April 26, 1994 city council hearing in this matter was

3The city appears to have attenpted to conply with both the statutory
requirements for limted | and use decisions set out in ORS 197.195 and the
statutory requirements for quasi-judicial |land use decision nmaking set out
in ORS 197.763. Conpliance with the ORS 197.763 requirenents for
quasi -judicial land use decision making will generally suffice to conply
with the requirenents of ORS 197.195. Barrick v. City of Salem 27 Or LUBA
417, 426 n 6 (1994).

4Under the statutory requirenents for limted |and use decision nmaking,
the local government nust provide an opportunity for subnmi ssion of witten
comments on the application. ORS 197.195(3)(c)(A). Thereafter, the |oca
government nust provide notice of the decision to all persons submtting
coment s and i ncl ude an expl anati on of appeal rights.
ORS 197.195(3)(c)(H).
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provided only to the two | ocal appellants and the applicant,
it violates ORS 197.195(3)(b). However, the January 26,
1994 notice of the February 15, 1994 planning conm ssion
public hearing was provided to 42 property owners.
Petitioners nmake no attenpt to explain why that notice was
i nadequate to satisfy the notice requirenent inposed by
ORS 197.195(3) (b).

Thi s subassi gnnent of error is denied.

B. Ordi nance No. 805, Section 12.070

ORS 197.195(3)(a) provides:

“I'n making a limted |land use decision, the |oca
governnment shall follow the applicable procedures
contained within its acknow edged conprehensive
pl an and | and use regul ati ons and ot her applicable
| egal requirenents.”

Petitioners contend the notice of the April 26, 1994
city council hearing in this matter does not conply wth

Ordi nance No. 805, Section 12.070. Petitioners argue:

"City of Prineville Ordinance No. 805, Section
12. 070 states: ' The procedure, public notice and
type of hearing for an appeal or review shall be
in the sane manner as for any quasi-judicial |and
use action.'" (Enphasis in original.) Petition
for Review 9.

We do not have a copy of Prineville Ordinance No. 805.
Petitioners do not quote or identify the Prineville
Ordinance No. 805 public notice requirenents for quasi-
judicial land use actions that they believe are violated by
the notice of the April 26, 1994 city council hearing in

this matter. Because petitioners fail to provide a basis
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for concluding the notice of the April 26, 1994 city council
hearing in this matter violates Odinance No. 805, Section
12. 070, we deny this subassignnment of error.

The first assignnment of error is denied.
SECOND ASSI GNMENT OF ERROR

Ordi nance No. 805, Section 9.060(7)(a) provides:

"' The proponent of the application or permt has
the burden of proving justification for its
approval; the nore drastic the request, or the
greater the inpact of the application or permt on
t he nei ghborhood, area, or City, the greater is
the burden on the proponent.'" Petition for
Revi ew 11.

In one of its "General Findings and Conclusions,” the city
council explains its wunderstanding of Ordinance No. 805,

Section 9.060(7) as follows:

"14. As attested to by the opponents, the [City]
Council also finds that, pursuant to Section
9.060(7) of City or di nance 807 [ sic]
governing quasi-judicial hearings and | and
use applications, that the proponent (i.e.
the appellant) has the 'burden of proof' of
proving the justification for the approval of
t he subject appeal." Record 11.

Petitioners contend the above finding msinterprets
Ordi nance No. 805, Section 9.060(7) and shows the city
i nproperly placed the burden of proof on the | ocal opponents
of the proposal rather than on the applicant.

Petitioners are correct. In addition to the above
gquoted finding, there are a number of other instances where
the city council found that the |ocal appellants failed to

carry their burden of proof <concerning failure of the
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proposal to conply with approval standards. Record 14,
16-17, 19-20. While the city council may require that | ocal
appellants identify the particulars in which the |ocal
appellants believe the planning comm ssion decision is
erroneous, the applicant retains the burden of proof to
establish conpliance wth approval standards. As we

explained in Strawn v. City of Al bany,

50 (1990):

"[ Rl espondents' appellate court
fails to recognize critical
the function perforned by

t heir quasi-judicial

respondents recognize, the app
burden of proof in denonstrating
approval standards * * * are
Washi ngton Co. Conm 264 O at

Pol k County, 13 O
Wal l owa County, 10 O
[l ocal ]
met . However, once the hearings
is appealed to the city council

obligated to carry its burden of

di fferences
| ocal
| and use decision nmaking and
the function perfornmed by appellate courts.

586;
LUBA 125 (1985);
LUBA 112
heari ngs board determ ned that

20 Or LUBA 344, 349-

practice anal ogy
bet ween
governnents in
As
bears the

rel evant
Fasano .
Billington v.
Bobitt V.
(1984). The
burden was
board's deci sion
the applicant is
proof before the

i cant
t hat
met .

al |

city council. See 1000 Friends of Oregon .

Bent on County, 20 Or LUBA 7, 14 (1990)."

The city mght reject the local appellants' argunents
and evidence, and elect to believe the argunents and
evidence submtted by the applicant. If it does so, the

city council m ght

and concl ude the applicant carried its

city council's decision could then be sustained on appeal

LUBA, provided LUBA concludes the ci

deci sion is supported by supported by
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i.e., evidence a reasonable person would believe. However
the city council may not, in its review of the planning
conm ssion's decision, shift the burden of proof concerning
conpliance with approval standards to the |ocal appellants.?>

The second assi gnnent of error is sustained.
THI RD AND FI FTH ASSI GNMENTS OF ERROR

A Limt on New Evidence

According to petitioners, Ordinance No. 805, Section
12. 050 provides:

"An appeal or review proceeding shall be based on,
but not limted to, the Record of the decision
bei ng appeal ed or reviewed."

Petitioners argue the city council's notice of its April 26,
1994 public hearing in this matter inproperly suggested the
city council mght decide to |limt its review to the
pl anni ng conmm ssion record. However, the city council in
fact did allow the parties to submt additional evidence at
the April 26, 1994 pubic hearing. To the extent the
suggestion in the notice constitutes error, petitioners do
not explain how it prejudiced their substantial rights.

Thi s subassi gnnent of error is denied.

5/t is possible that the city council did not mean to shift the burden
of proof concerning conpliance with approval standards from the applicant
to the opponents and was nerely inmposing an obligation on the |oca
appellants to denobnstrate error in the planning conm ssion's decision.
However, there are sinply too many findings in the decision challenged in
this appeal suggesting the city council did inproperly shift the burden of
proof from the applicant to the local appellants in reaching its decision
for us to conclude otherw se.
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B. Limtation of |ssues on Appeal

Petitioners also contend the city council inproperly
limted its consideration to two issues, water and traffic.®6
Petitioners contend a nunber of additional issues were
rai sed before the planning comm ssion.

We agree with petitioners that Ordinance No. 805,
Section 12. 050 does not provide a basis for the city council
to limt the scope of its review on appeal. However,
neither does that section require that the city council
consider all issues petitioners wish to raise. Or di nance

No. 805, Section 12.050 sinply states the city council's

record shall include the record nade before the planning
conmm ssion and the additional evidence and argunent
presented to the city council. Ordi nance No. 805, Section

12. 050 says nothing about the city council's scope of
revi ew.

Petitioners also <cite Ordinance No. 805, Section
12. 070, which is quoted supra, under the first assignnment of
error. The reference in Odinance No. 805, Section 12.070
to provisions elsewhere in Prineville Odinance No. 805 my
wel | support petitioners' position that the city council

must conduct a de novo hearing and entertain any relevant

6The notice of the city council's April 26, 1994 hearings states that

"[i]ssues to be considered by the [City] Council are limted to those
i ssues which are set forth as the 'Gounds for Appeal' in [the |ocal
appel l ants'] Appeal document.” Record 104. The local notice of appeal

filed by petitioners Wtty does not appear to be limted to the issues of
water and traffic.
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i ssues petitioners wish to raise. However, as was the case
under the first assignnent of error, petitioners do not
provi de those provisions so that we can determne if that is
t he case.

A local governnent's land use regulations my include
| ocal appeal provisions that either allow or require the
governing body to |limt its scope of review in review ng

decisions of inferior local tribunals. See Smth v. Dougl as

County, 93 Or App 503, 506-07, 763 P2d 169 (1988), aff'd 308
O 191 (1989). As we explain above, we cannot determ ne
what |ocal |and use regulation provisions the city counci
relied on in limting its scope of review to the two issues
identified above. However, the chall enged decision appears
to limt the issues considered at the city council hearing
to those raised before the planning comm ssion. Even if the
city council does have authority under Ordinance No. 805 to
limt the issues it will consider on appeal to those issues
raised before the planning comm ssion, we agree wth
petitioners that in this case limting the issues to traffic
and water was i nproper.”’

Under their fifth assignment of error, petitioners
point out the mnutes of the four-hour February 15, 1994

pl anni ng comm ssion hearing are set out on one page. The

7I'n view of our disposition of this assignnent of error, we need not and
do not determi ne whether the city council has authority under Ordinance
No. 805 to limt its scope of review on appeal of planning conm ssion
deci si ons concerning tentative plans.
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argunents of both proponents and opponents are set out in a
single paragraph and those mnutes are inadequate to
identify the issues raised during the February 15, 1994
pl anni ng comm ssi on heari ng. There is a docunent at Record
105-09 entitled "Hearing Record" which apparently is a
description of the February 15, 1994 planning comm ssion
hearing prepared by the city planning director. However
petitioners contend there is no way to tell how that
docunent was prepared or what its official status may be.

Petitioners requested tapes of the February 15, 1994
pl anni ng conm ssion hearing from the city. However, the
tapes for approximtely three-fourths of that hearing cannot
be | ocat ed. In short, with the possible exception of the
planning director's four and one-half page summary of the
pl anning conmm ssion's February 15, 1994 public hearing,
there is no way to tell whether the city council correctly
concluded that only water and traffic issues were adequately
preserved for review on appeal by the city council

We conclude that, even if the city council has the
authority or duty under its land use regulations to limt
its review to issues raised during the planning comm ssion
proceedings, in this case the city failed to maintain a
sufficient record of the planning comm ssion proceedings to
allow LUBA to determ ne whether the city council correctly
limted its review to the issues of water and traffic.

Thi s subassi gnnent of error is sustained.
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C. Rebuttal Evidence

Petitioners contend the city also erred by allow ng the
applicant to submt witten evidence during and after the
April 26, 1994 city council public hearing, wi t hout
providing the opponents an adequate opportunity to rebut
t hat evi dence.

Based on our review of the record, petitioners appear
to be correct. This subassignnent of error is sustained.

The third assignnment of error is sustained in part.
The fifth assignnent of error is sustained.

FOURTH ASSI GNMENT OF ERROR

Petitioners contend the city planning director and the
applicant's representative erroneously advised the planning
comm ssion that it could not deny the requested subdi vision
tentative plan approval.

The chal l enged decision is the city council's deci sion,
not the planning conmm ssion's decision. Mreover, it is not
clear the planning comm ssion agreed with the advice of the
planning director and applicant concerning the planning
conm ssion's authority to deny the requested tentative
subdi vi si on approval .

The fourth assignment of error is denied.

SI XTH ASSI GNVENT OF ERROR

According to petitioners, Ordinance No. 805, Section

4.010 specifies the following mninmum street frontage

requi renents:
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"Access - M ninum Frontage. Every | ot shall abut
a street, other than an alley, for at I|east 50
feet."

Petitioners identify four lots included in the approved
subdi vi sion tentative plan that |lack the required 50 feet of
street frontage. Petitioners contend approval of lots with
| ess than the required 50 feet of street frontage is error.

The chall enged decision does not approve a variance
from Ordi nance No. 805, Section 4.010, or explain how the
proposed lots conply with that section. Wthout a response
from respondent or intervenor-respondent to this chall enge,
we nust agree with petitioners.

The sixth assignment of error is sustained.
SEVENTH ASSI GNVENT OF ERROR

ORS 197.195(1) requires that limted | and use deci sions
"be consistent with applicable provisions of [the city's]
conprehensive plan and | and use regulations.”"8 Petitioners
contend the challenged tentative plan violates conprehensive
plan and |and use regulation provisions regarding mnimm
street standards and access.

A. Rel evant Pl an and Ordi nance No. 805 Requirenents

Conprehensive Plan Priority Factor #8 provides, in

part:

"* * * |n the case of developnent not having

8 n addition, Ordinance No. 805, Section 3.020 provides a tentative plan
may not be approved unless the subdivision "will be in conpliance with the
Conprehensive Plan and the standards set forth in [Ordi nance No. 805]."
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i medi ate access to an existing inproved arterial
or collector, such access nust be established and
the initial cost therefore should be assuned by
t he [ proposed] devel opnent.”

Ordi nance No. 805, Sections 8.010, 8.020(2) and 8.020(7)

provi de:

"Any land division, whet her by  subdi vi si on,
creation of a street or other right-of-way,
partitioning or planned unit devel opnent, shall be
in conmpliance with the design standards set forth
by this ordinance.” Ordi nance No. 805, Section
8. 010.

"* * * Unless otherwi se approved in the tentative
devel opnent plan, the street right-of-way and
roadway surfacing w dths shall not be less than
the mnimum width in feet shown in the follow ng
table and shall be in conformance with standards
and specifications set forth in Appendix 'A of
this ordinance and other applicable city standards
and specifications.”® Ordinance No. 805, Section
8.020(2).

"Whenever existing streets, adjacent to or wthin
a tract, are of inadequate wdth, additional
ri ght-of-way shall be provided at the tine of the
land division by the devel oper.” Ordi nance No.
805, Section 8.020(7).

According to petitioners, Loper Avenue is the affected
coll ector providing access to the challenged subdivision.

Petitioners contend Loper Avenue does not neet mninmm

9According to the table set forth in the petition for review, Ordinance
No. 805 specifies a mnimumright-of-way width of 80 feet for collector and
continuous local streets and mninum roadway surface w dths for such
streets of 56 feet and 50 feet, respectively. For local streets of |ess
than 1000 feet, a mnimum right-of-way width of 60 feet and a mininmm
roadway surface width of 40 feet is specified.
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pavenent w dth requirenents. 10 Petitioners also contend
none of the five local streets which provide access to Loper
Avenue neet the mninmm standards for "Continuous Local
Streets" and only two of the five nmeet the pavenent w dth
requi renments for "Local Streets.”

Petitioners contend the tentative plan approved by the
chal l enged decision violates the above plan and ordinance
requi renments because the streets serving the challenged
subdi vi sion are substandard and the city did not inpose the
right-of-way dedication required by Ordinance No. 805,
Section 8.020(7).

B. The City's Findings

1. Plan Priority Factor 8

The city's findings explain that while Plan Priority

Factor #8 (quoted in relevant part, supra) states that

access to an existing inproved «collector must " be
established, it also states that the initial cost of doing
so "should be assunmed by the [proposed] devel opnment.” The
city found Plan Priority Factor #8 did not inpose a
mandat ory requirenment that the disputed devel opnent assune

the cost of inproving Loper Avenue to the standard required

10According to petitioners, Loper Avenue has a pavenent wi dth of 30 feet
in one location and narrows to 24 feet in another |ocation. Petitioners
al so contend Loper Avenue |acks sidewal ks, but do not cite any requirenment
t hat si dewal ks be provided.
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by Ordi nance No. 805.11
The <city council's interpretation of Plan Priority
Factor #8 is neither "clearly wong" nor "beyond all

col orabl e defense."” Zippel v. Josephine County, 128 O App

458, 461, 876 P2d 854, rev den 320 O 272 (1994); Goose
Hol l ow Foothills League v. City of Portland, 117 O App 211

843 P2d 992 (1992); West v. Clackamas County, 116 Or App 89,

840 P2d 1354 (1992); Cope v. City of Cannon Beach, 115 O

App 11, 836 P2d 775 (1992), aff'd 317 Or 339 (1993).
Thi s subassignnent of error is denied.

2. Ordi nance No. 805, Sections 8.010 and
8.020( 2)

Al t hough Ordinance No. 805, Section 8.010 requires
"conpliance with the design standards set forth by this
ordi nance,"” Ordinance No. 805, Section 8.020(2) provides,

"Tulnl ess otherwi se approved in the tentative devel opnment

plan, the street right-of-way and roadway surfacing w dths
shall not be less than the mninumwdth in feet [specified
in Ordinance No. 805]." (Enphasis added.) The city found
that the enphasized | anguage of Ordinance No. 805, Section
8.020(2) allows the <city to decide, in approving a
subdivision tentative plan, not to require that existing

substandard streets be brought up to the standards required

11The city explained that the substandard condition of Loper Avenue is
an existing condition, "with or wthout the proposed developnent."
Record 13.
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by Ordinance No. 805. This interpretation of Ordinance No.
805 is neither "clearly wong" nor "beyond all colorable
def ense. "
Thi s subassi gnnent of error is denied.
3. Ordi nance No. 805, Section 8.020(7)
Wth regard to the requirenent of Ordinance No. 805
Section 8.020(7), quoted supra, the county found:

"[T]he only existing street adjacent to or within
the subject tract of |land being proposed for
devel opnent is Sunrise Lane, and, even though no
i ssues of inadequacy relative thereto were raised,
the developer is proposing to inprove said street
to those standards required by the Conm ssion.”
Record 13.

Petitioners do not specifically attack the above
findings, and we conclude they are adequate to explain why
t he chall enged tentative subdivision approval conplies with
Ordi nance No. 805, Section 8.020(7).

Thi s subassi gnnent of error is denied.

The sevent h assignnment of error is denied.

The city's decision is remanded.
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